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Unit - 1 Introduction to Business Law

1. Definition of Business Law in the Indian Context

In India, Business Law (often referred to as Mercantile Law or Commercial Law) is not
codified into a single, comprehensive statute. Rather, it is an umbrella term that encompasses a
complex web of rules, regulations, and legislative acts that govern and regulate trade,
commerce, and industry within the country.

It dictates how businesses are formed, how they must operate, how they engage in
transactions, and how disputes are resolved within the jurisdiction of the Republic of India.

Sources of Indian Mercantile Law
To understand the definition fully, one must look at the sources that form Indian Business Law:

1. Statutory Law: Acts passed by the Parliament of India and State Legislatures (e.g., The
Indian Contract Act, 1872; The Companies Act, 2013).

2. English Mercantile Law: Indian business law is heavily heavily derived from English
Common Law, though modified to suit Indian societal and economic conditions.

3. Judicial Precedents: Rulings and interpretations by the Supreme Court of India and
various High Courts, which create binding law under Article 141 of the Constitution.

4. Customs and Usages: Established trade practices that are widely accepted in specific
Indian markets, provided they do not contradict statutory law (e.g., the use of Hundis as
indigenous negotiable instruments).

2. Scope of Indian Business Law

The scope of business law in India is vast and continuously expanding to accommodate
globalization and digital transformation. It can be categorized into several specialized legal
domains:

A. Core Transactional and Commercial Laws

e The Indian Contract Act, 1872: The bedrock of all commercial transactions, governing
the formation, validity, and performance of agreements, along with special contracts like
indemnity, guarantee, bailment, and agency.

e The Sale of Goods Act, 1930: Regulates contracts specifically for the sale of movable
property, covering conditions, warranties, and the rights of unpaid sellers.

e The Negotiable Instruments Act, 1881: Governs the use of promissory notes, bills of
exchange, and cheques, forming the backbone of commercial credit and payments.
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B. Laws of Business Organization

e The Companies Act, 2013: Regulates the incorporation, management, governance,
and winding up of companies, emphasizing corporate social responsibility (CSR) and
strict auditing standards.

e The Indian Partnership Act, 1932: Governs traditional partnership firms where partners
share unlimited liability.

e The Limited Liability Partnership (LLP) Act, 2008: A hybrid corporate business
vehicle that provides the benefits of limited liability while allowing its members the
flexibility of organizing their internal structure as a partnership.

C. Regulatory and Economic Laws

e The Competition Act, 2002: Replaced the older MRTP Act to promote and sustain
market competition, protect consumer interests, and prevent anti-competitive
agreements and abuse of dominant market positions.

e The Foreign Exchange Management Act (FEMA), 1999: Regulates cross-border
trade, foreign investments (FDI), and external commercial borrowings to manage India's
foreign exchange reserves.

e Insolvency and Bankruptcy Code (IBC), 2016: A landmark reform that consolidated
insolvency laws, providing a time-bound process for resolving corporate bankruptcy and
maximizing the value of assets.

D. Emerging and Specialized Laws

e The Information Technology Act, 2000: Provides legal recognition for electronic
transactions, digital signatures, and cybercrimes, acting as the foundation for India's
e-commerce and digital economy.

e The Consumer Protection Act, 2019: Modernized consumer rights, introducing
concepts like product liability, regulation of e-commerce platforms, and alternative
dispute resolution through mediation.

e Labour and Employment Laws: A critical subset for organizational management,
including the newly formulated Labour Codes (e.g., Code on Wages, 2019) which govern
employer-employee relations, workplace safety, and social security.

3. Importance of Business Law in India

Understanding and complying with business law is not merely a legal requirement; it is a
strategic necessity for operating in the Indian economic landscape.

A. Facilitating the "Ease of Doing Business"

A transparent and predictable legal framework reduces friction in commercial activities. Clear
statutory acts like the IBC (2016) and the modernization of the Companies Act have significantly
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improved India's global ranking in the ease of doing business by making entry, operation, and
exit mechanisms more structured.

B. Transitioning from Unorganized to Organized Sectors

India has a massive unorganized economic sector. Business laws encourage the formalization
of businesses (through LLP or Company registrations) by offering benefits like limited liability,
easier access to institutional credit, and legal protection of assets.

C. Protecting Stakeholder Rights

Indian corporate law places a heavy emphasis on protecting the rights of minority shareholders,
creditors, and employees against corporate mismanagement and fraud. The establishment of
tribunals like the National Company Law Tribunal (NCLT) ensures specialized handling of these
rights.

D. Regulating Foreign Direct Investment (FDI)

As India integrates deeper into the global economy, laws like FEMA and the various RBI
guidelines provide a secure and regulated pathway for foreign capital to enter the country,
assuring foreign investors that their contracts and investments are protected by a robust legal
system.

E. Standardizing E-Commerce and Digital Trade

With the exponential growth of the digital economy in India, the IT Act of 2000 ensures that
electronic contracts hold the same weight as physical ones, establishing trust in digital
payments, data protection, and online commerce.

F. Providing Structured Dispute Resolution

Litigation in Indian courts can be highly time-consuming. Business law provides and regulates
alternative, faster dispute resolution mechanisms. The Arbitration and Conciliation Act, 1996,
allows businesses to resolve conflicts outside traditional courts, which is vital for maintaining
continuous business operations without being tied down by prolonged legal battles.

1. Definition of a Contract

Under Indian law, not every promise or agreement becomes a legally binding contract. The
Indian Contract Act, 1872, establishes a clear mathematical-style framework to define what
constitutes a contract.
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e Statutory Definition: Section 2(h) of the Act defines a contract as: "An agreement
enforceable by law."

To break this down, a contract consists of two core components:

1. Agreement: Section 2(e) defines it as "Every promise and every set of promises,
forming the consideration for each other.” An agreement is fundamentally an accepted
proposal (Offer + Acceptance).

2. Enforceability by Law: The agreement must create a legal obligation, meaning if one
party defaults, the other can take them to court. Social or domestic agreements (like a
promise to attend a dinner) lack this intention and are not contracts.

The Equation of a Contract:

Offer + Acceptance -> Promise
Promise + Consideration -> Agreement
Agreement + Enforceability -> CONTRACT

2. Essential Elements of a Valid Contract (Section
10)

For an agreement to graduate into a legally binding contract, it must satisfy all the conditions
laid down in Section 10 of the Act. If even one element is missing, the contract may be void or
voidable.

1. Offer and Acceptance

The foundation of any contract is a valid offer and a valid acceptance.

A. The Offer (Proposal)
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e Definition: Under Section 2(a), an offer is made when one person signifies to another
their willingness to do or to abstain from doing something, with a view to obtaining the
assent of that other person.

e Essentials of a Valid Offer:

O

o

Must intend to create legal relations: A casual statement is not an offer.
Terms must be certain and unambiguous: If A says "l will sell you my car for a
good price," it is not an offer because the price is vague.

Must be communicated to the offeree: You cannot accept an offer you do not
know about. (Landmark Case: Lalman Shukla v. Gauri Dutt - a servant who found
a missing boy without knowing about the reward could not claim it).

Can be Specific or General: A specific offer is made to a definite person. A
general offer is made to the public at large and can be accepted by anyone who
performs the conditions (Landmark Case: Carlill v. Carbolic Smoke Ball Co.).
Must not contain a negative condition: An offer cannot say, "If you do not reply
in 3 days, | will assume you have accepted.”

B. The Acceptance

e Definition: Under Section 2(b), when the person to whom the proposal is made signifies
their assent thereto, the proposal is said to be accepted. An accepted proposal becomes
a promise.

e Essentials of a Valid Acceptance:

o

Must be absolute and unqualified: It must match the offer exactly (the "Mirror
Image" rule). Any modification creates a counter-offer, which destroys the original
offer.

Must be communicated: Mental acceptance or mere silence is not acceptance.
It must be communicated to the offeror.

Must be in the prescribed mode: If the offeror asks for a reply via email, a reply
via post may not be a valid acceptance unless the offeror waives the
requirement.

Must be given before the offer lapses: Offers expire after a specified time, a
reasonable time, or upon the revocation (withdrawal) by the offeror.

Key Concept: Consensus ad idem

Consensus ad idem means that the parties to the agreement must have agreed about
the subject-matter of the agreement in the same sense and at the same time. It is
essentially a "meeting of the minds" in full and final accord; without it, no valid contract

can exist.
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2. Intention to Create Legal Relations

While not explicitly mentioned in the Indian Contract Act, Indian courts follow English common
law which dictates that the parties must intend for their agreement to have legal consequences.

e Commercial/Business Agreements: There is a strong legal presumption that parties
do intend to create legal relations.

e Social/Domestic Agreements: There is a legal presumption that parties do not intend
to create legal relations (e.g., a father promising pocket money to a son). This
presumption can only be rebutted with strong evidence to the contrary.

3. Lawful Consideration (Section 2(d))

Consideration is the "price" paid for the promise. It is the quid pro quo (something in return).

e Definition: When, at the desire of the promisor, the promisee or any other person has
done or abstained from doing, or does or abstains from doing, or promises to do or
abstain from doing something, such act, abstinence, or promise is called a consideration.

e Essentials of Valid Consideration:

o Must move at the desire of the promisor: An act done voluntarily, without the
promisor asking for it, is not valid consideration.

o May move from the promisee or any other person: In India, consideration can
be paid by a third party. (The "Doctrine of Privity of Consideration" does not apply
in India).

o May be Past, Present, or Future: Indian law explicitly recognizes past
consideration (e.g., paying someone today for a service they performed for you
last month).

o Need not be adequate: The law requires consideration to have some value, but
it does not have to equal the market value. Selling a ¥10,00,000 house for
10,000 is valid, provided consent was free.

4. Capacity of Parties (Section 11 & 12)

Only competent parties can enter into a binding contract.

e Age of Majority: The person must be 18 years or older. An agreement with a minor is
void ab initio (void from the very beginning). (Landmark Case: Mohori Bibee v.
Dharmodas Ghose). A minor cannot even ratify (approve) the agreement upon turning
18.

e Sound Mind (Section 12): A person must be capable of understanding the contract and
forming a rational judgment as to its effect on their interests. This disqualifies idiots,
lunatics, and individuals severely intoxicated at the time of making the contract.
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e Not Disqualified by Law: Convicts undergoing imprisonment, alien enemies (citizens of
a country India is at war with), and foreign diplomats (who possess diplomatic immunity)
are restricted from contracting.

5. Free Consent (Sections 13-22)

Under Section 13, two or more persons are said to consent when they agree upon the same
thing in the same sense (consensus ad idem). Under Section 14, consent is not "free" if it is
vitiated by:

e Coercion (Sec 15): Committing or threatening to commit any act forbidden by the Indian
Penal Code, or unlawfully detaining property, to force someone into an agreement.

e Undue Influence (Sec 16): When one party is in a position to dominate the will of the
other and uses that position to obtain an unfair advantage (e.g., Doctor-Patient,
Guru-Disciple relationships).

e Fraud (Sec 17): Intentional deception, making a false statement knowing it is false, or
actively concealing a material fact to trick the other party.

e Misrepresentation (Sec 18): Making a false statement innocently, believing it to be true,
without an intent to deceive.

e Mistake (Sec 20-22):

o Bilateral Mistake of Fact: Both parties are mistaken about an essential fact. The
contract is void.

o Mistake of Indian Law: Ignorance of the law is no excuse (Ignorantia juris non
excusat). The contract remains valid.

6. Lawful Object and Consideration (Section 23)

The purpose of the contract and the consideration exchanged must be lawful. The
object/consideration is unlawful if:

It is forbidden by law.

Itis of such a nature that, if permitted, it would defeat the provisions of any law.

It is fraudulent.

It involves or implies injury to the person or property of another.

The court regards it as immoral or opposed to public policy (e.g., trading with an enemy,
stifling a criminal prosecution, selling public offices/bribes).

7. Certainty of Meaning (Section 29)

Agreements, the meaning of which is not certain, or capable of being made certain, are void.

e Example: A agrees to sell B "one hundred tons of oil." Since A is a dealer in coconut oil
and mustard oil, there is nothing to show what kind of oil was intended. The agreement
is void for uncertainty. However, if A only deals in coconut oil, the nature of the trade
makes the terms certain enough to be valid.
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8. Possibility of Performance (Section 56)

An agreement to do an act impossible in itself is void.

e |Initial Impossibility: The act is physically or legally impossible from the very beginning
(e.g., a contract to bring a dead man back to life).

e Subsequent Impossibility (Frustration): The act was possible when the contract was
made, but becomes impossible later due to an event beyond the parties' control (e.g.,
the venue for a contracted event burns down). The contract becomes void when the act
becomes impossible.

9. Agreements Expressly Declared Void

The Indian Contract Act explicitly identifies certain agreements as void because they restrict
fundamental rights or public interest, even if all other elements are present:

Section 26: Agreements in restraint of marriage (preventing someone from marrying).
Section 27: Agreements in restraint of trade (stopping someone from carrying on a
lawful profession or business, subject to exceptions like the sale of goodwill).

e Section 28: Agreements in restraint of legal proceedings (preventing someone from
enforcing their legal rights in a court).

e Section 30: Wagering agreements (betting or gambling contracts where the only interest
is winning or losing money based on an uncertain future event).

10. Legal Formalities

The Indian Contract Act does not generally mandate that contracts be in writing; an oral contract
is perfectly valid and enforceable if it can be proven. However, specific statutes require certain
formalities:

e Writing and Registration: Contracts for the sale, mortgage, or lease of immovable
property (Transfer of Property Act), or time-barred debts.

e Stamping: Instruments like promissory notes and bills of exchange require proper
stamping under the Indian Stamp Act, 1899. Failure to comply makes the document
inadmissible in court as evidence.

1.3 Classification of Contracts

A contract is based on an agreement. An agreement becomes a contract when all the essential
elements referred to above are present; in such a case the contract is a valid contract. If one
or more of these elements is, or are, missing, the contract is either voidable, void, illegal or
unenforceable. Broadly, contracts may be classified according to their (1) validity, (2)

formation, or (3) performance.
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Figure 1.1 Classification of Contracts

According to Validity
According to Formation According to Performance

» Valid contract

» Express contract » Executed contract
» Voidable contract

» Implied contract » Executory contract
> Void agreement / contract

> Quasi-contract » Unilateral contract
» lllegal agreement

» E-commerce contract » Bilateral contract

» Unenforceable contract

I. Classification according to Validity

1. Valid Contract

A valid contract is an agreement enforceable by law. It is an agreement which satisfies all the
essential elements of a valid contract laid down in Section 10. Where one or more of these
elements is absent, the contract may instead be voidable, void, illegal or unenforceable.

2. Voidable Contract
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An agreement which is enforceable by law at the option of one or more of the parties thereto,
but not at the option of the other or others, is a voidable contract [Sec. 2(i)]. This happens when
the element of free consent is missing. Where the consent of a party is not free — that is, it is
caused by coercion, undue influence, misrepresentation or fraud — the contract is voidable at
his option. The party whose consent is not free may either rescind (avoid or repudiate) the
contract, or elect to be bound by it. A voidable contract continues to be valid until it is avoided by
the party entitled to do so.

» A promises to sell his car to B for ¥2,00,000. A's consent is obtained by the use of force. The
contract is voidable at the option of A, who may either avoid it or elect to be bound by it.

A contract also becomes voidable in the following two cases:

(i) When a person promises to do something for another for a consideration, but the
other person prevents him from performing his promise, the contract becomes
voidable at his option (Sec. 53).

» A and B contract that B shall execute certain work for A for 1,000. B is ready and willing to do the
work, but A prevents him from doing so. The contract is voidable at the option of B; if he elects to
rescind it, he is entitled to recover from A compensation for any loss suffered by reason of its
non-performance.

(ii) When a party to a contract promises to perform an obligation within a specified
time, any failure on his part to perform it within that time makes the contract
voidable at the option of the promisee (Sec. 55, Para 1).

3. Void Agreement and Void Contract

(i) Void agreement. An agreement not enforceable by law is said to be void [Sec. 2(g)]. A void
agreement does not create any legal right or obligation. It is a nullity, and is destitute of legal
effect altogether. It is void ab initio — that is, from the very beginning — as, for example, an

agreement with a minor, or an agreement made without consideration.

(ii) Void contract. A contract which ceases to be enforceable by law becomes void when it

Dr. Rudri Purohit -



Dr. Rudri Purohit SPBCBA

Business LawUnit 1 - The Indian Contract Act, 1872

ceases to be enforceable [Sec. 2(j)]. A contract may be valid and binding when originally
entered into — for example, a contract to import goods from a foreign country — but may
subsequently become void, for instance when war breaks out between the importing and the
exporting country. It is illogical to speak of a contract that was void from the outset, for what is

supposed to be a contract is then no contract at all.

4. lllegal Agreement

An illegal agreement is one which transgresses some rule of basic public policy, or which is
criminal in nature, or which is immoral. Such an agreement is a nullity and has a much wider
import than a void contract. All illegal agreements are void, but all void agreements or contracts
are not necessarily illegal. An illegal agreement is not only void as between the immediate
parties; it has the further effect that even collateral transactions to it become tainted with
illegality. A collateral transaction is one which is subsidiary, incidental or auxiliary to the principal
or original contract.

» B borrows 5,000 from A and enters into a contract with an alien to import prohibited goods, A
being aware of the purpose of the loan. The transaction between B and A is collateral to the main
agreement, and is illegal, since the main agreement is illegal.

5. Unenforceable Contract

An unenforceable contract is one which cannot be enforced in a court of law because of some
technical defect — such as the absence of writing, or the remedy being barred by lapse of time.
The contract may be carried out by the parties concerned; but in the event of breach or
repudiation, the aggrieved party will not be entitled to the legal remedies.

Il. Classification according to Formation

A contract may be (a) made in writing or by word of mouth, or (b) inferred from the conduct of
the parties or the circumstances of the case. On the basis of the mode of their formation,
contracts may be classified as follows:

1. Express Contract
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If the terms of a contract are expressly agreed upon — whether by words spoken or written — at
the time of its formation, the contract is said to be an express contract. Where the offer or
acceptance of any promise is made in words, the promise is said to be express (Sec. 9). An
express promise results in an express contract.

2. Implied Contract

An implied contract is one which is inferred from the acts or conduct of the parties, or from the
course of dealings between them. It is not the result of any express promise, but of the parties’
particular acts; it may also arise from a continuing course of conduct. Where the proposal or
acceptance of any promise is made otherwise than in words, the promise is said to be implied
(Sec. 9). An implied promise results in an implied contract.

Examples:
(a) There is an implied contract when A —
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(i) takes a cup of tea in a restaurant;
(ii) gets into a public bus;
(iii) obtains a ticket from an automatic weighing machine; or

(iv) engages a porter to carry B’s luggage out of the railway station.

(b) A fire broke out on P’s farm. He called upon the Upton Fire Brigade to put out the fire,
which they did. P’s farm did not, in fact, fall within the free-service zone, although he
believed that it did. Held, he was liable to pay for the service, as it was rendered on an
implied promise to pay [Upton Rural District Council v. Powell, (1942) All E.R. 220)].

3. Quasi-Contract
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Strictly speaking, a quasi-contract is not a contract at all. A true contract is entered into
intentionally by the parties, whereas a quasi-contract is created by law. It resembles a contract
in that a legal obligation is imposed on a party who is required to perform it. It rests on the
equitable principle that a person shall not be allowed to enrich himself unjustly at the expense of
another.

» X, a tradesman, leaves goods at C’s house by mistake. C treats the goods as his own. C is bound
to pay for the goods.

4. E-Commerce Contract (E-Contract)

An e-commerce contract is one entered into between two parties over the Internet. On the
Internet, different individuals or companies create networks which are linked to numerous other
networks, thereby expanding the area of operation for commercial transactions for any person.
Such contracts carry the same legal validity as traditional contracts, subject to the requirements
of the Information Technology Act, 2000.

lll. Classification according to Performance

To the extent to which the parties have performed their obligations, contracts may be classified

as follows:

1. Executed Contract

‘Executed’ means that which is done. An executed contract is one in which both the parties
have performed their respective obligations.

» A agrees to paint a picture for B for Z1,000. When A paints the picture and B pays the price — that
is, when both parties perform their obligations — the contract is said to be executed.

In some cases, though a contract may appear to be completed at once, its effects may still
continue. Thus, where a person buys a bun containing a stone and subsequently breaks one of
his teeth, he has a right to recover damages from the seller [Chaproniere v. Mason, (1905) 21
T.L.R. 633].
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2. Executory Contract

‘Executory’ means that which remains to be carried into effect. An executory contract is one in
which both parties have yet to perform their obligations. Thus, in the example above, the
contract is executory if A has not yet painted the picture and B has not paid the price.
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Similarly, if A agrees to engage B as his servant from the following month, the contract is
executory. A contract may also be partly executed and partly executory — for instance, if B has
paid the price but A has not yet painted the picture, the contract is executed as to B and
executory as to A.

Contracts may be further classified, according to performance, as unilateral and bilateral:

3. Unilateral (One-sided) Contract

A unilateral, or one-sided, contract is one in which only one party has to fulfil his obligation at
the time of the formation of the contract, the other party having already fulfilled his obligation at,
or before, the time the contract comes into existence. Such contracts are also known as
contracts with executed consideration.

» A permits a railway porter to carry his luggage and place it in a carriage. A contract comes into
existence as soon as the luggage is placed in the carriage; but by that time the porter has already
performed his obligation. Now only A has to fulfil his obligation — namely, to pay the reasonable
charges to the porter.

4. Bilateral Contract

A bilateral contract is one in which the obligations of both parties to the contract are outstanding
at the time of its formation. In this sense, bilateral contracts are similar to executory contracts,

and are also known as contracts with executory consideration.
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1.4 Contingent Contracts

A contract may be either (i) an absolute contract, or (ii) a contingent contract. An ‘absolute
contract’ is one in which the promisor binds himself to performance in any event, without any
condition. ‘Contingent’ means that which is dependent on something else.

DEFINITION
Contingent Contract [Section 31]

“A contingent contract is a contract to do or not to do something, if some event, collateral to such
contract, does or does not happen.”

» Where goods are sent on approval, the contract is a contingent contract, depending upon the act of
the buyer in accepting or rejecting the goods.
Rules regarding Contingent Contracts

1. Contingent contracts to do or not to do anything if an uncertain future event happens cannot
be enforced by law unless and until that event has happened. If the event becomes impossible,
such contracts become void (Sec. 32).

2. Contingent contracts to do or not to do anything if an uncertain future event does not happen
can be enforced only when the happening of that event becomes impossible, and not before
(Sec. 33).

3. If a contract is contingent upon the manner in which a person will act at an unspecified
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time, the event is considered to become impossible when such person does anything which
renders it impossible that he should so act within any definite time, or otherwise than under
further contingencies (Sec. 34).

4. Contingent contracts to do or not to do anything if a specified uncertain event happens within
a fixed time become void if the event does not happen, or if its happening becomes impossible,
before the expiry of that time (Sec. 35).

5. Contingent agreements to do or not to do anything if an impossible event happens are void,
whether or not the impossibility of the event is known to the parties at the time the agreement is
made (Sec. 36).

1.5 Wagering Agreements (Wager)

DEFINITION
Wager [Section 30]

‘Agreements by way of wager are void;, and no suit shall be brought for recovering anything
alleged to be won on any wager ...”

A wager is an agreement between two parties by which one promises to pay money, or money’s
worth, on the happening of some uncertain event, in consideration of the other party’s promise
to pay if the event does not happen. The essence of a wager is that neither party has any
interest in the contract other than the sum or stake he stands to win or lose, and each party
stands equally to win or to lose upon the determination of the uncertain event.
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» A and B agree that A shall pay B 1,000 if it rains on Monday, and that B shall pay A %1,000 if it
does not rain. This is a wagering agreement, and it is void. Neither party can recover anything from
the other, whatever the outcome.

Discharge of a Contract

"Discharge" of a contract means the termination of the contractual relationship between the
parties. When a contract is discharged, the rights and obligations created by it come to an end,
and the parties are freed from their legal bindings.

Under the Indian Contract Act, 1872, a contract can be discharged through the following primary
modes:

1. Discharge by Mutual Agreement (Sections 62 & 63)

Obligations can be terminated if all parties mutually agree to replace, modify, or cancel the
contract.

e Novation: Substituting the old contract with a completely new one. This can involve the
same parties modifying major terms, or entirely new parties taking over the obligations.
The old contract is automatically discharged.

Rescission: Mutual cancellation of the contract before the due date of performance.
Alteration: Changing material terms of the existing contract by mutual consent, while
the parties remain the same.

e Remission: The promisee voluntarily accepts a lesser sum or a lesser degree of
performance than what was legally due. Under Indian law, no new consideration is
required to validate remission.

e Waiver: A party deliberately relinquishes or abandons or let go their legal rights under
the contract.

2. Discharge by Supervening Impossibility (Section 56)

Also known as the Doctrine of Frustration. A contract that is valid at the time of formation is
discharged if a subsequent event—which is beyond the promisor's control—makes performance
physically or legally impossible.

e Valid Grounds for Frustration: Destruction of the specific subject matter, death or
incapacity in contracts requiring personal skill, declaration of war (alien enemy status), or
subsequent illegality (e.g., a new government ban on the business).



Dr. Rudri Purohit SPBCBA

e Invalid Grounds (No Discharge): Commercial hardship (performance simply became
more expensive or less profitable), strikes, lockouts, or the failure of a third-party supplier
do not legally discharge the contract.

3. Discharge by Operation of Law

The legal framework automatically discharges a contract under specific statutory or common law
circumstances, regardless of the parties' immediate wishes:

e Death: If the contract involves personal skill or expertise, the death of the promisor
discharges it entirely.

e Insolvency: When a court officially declares an individual insolvent, an order of
discharge frees them from their prior contractual debts.

e Material Alteration: If one party alters a written contract fundamentally (e.g., changing
the amount or date) without the other party's consent, the innocent party is discharged
from their obligations.

e Merger: When an inferior right merges into a superior right belonging to the same party
(e.g., a tenant purchases the building they are renting, thereby discharging the rental
contract).

4. Discharge by Performance (Sections 37 to 61)

This is the most natural, common, and desirable way to discharge a contract. Section 37 states
that the parties must either perform or offer to perform their respective promises, unless
performance is excused by law.

A. Types of Performance

e Actual Performance: Both parties completely fulfill their exact obligations within the
stipulated time and in the prescribed manner. Once actual performance is complete, the
contract is fully discharged.

o Attempted Performance (Tender / Offer of Performance - Section 38): The promisor
offers to perform their obligation, but the promisee refuses to accept it. A valid tender is
treated as equivalent to actual performance. It discharges the promisor from liability and
preserves their right to sue for breach.

B. Essentials of a Valid Tender (Attempted Performance) For a refusal of performance to
legally discharge the promisor, the tender must meet strict criteria:

Unconditional: It cannot be accompanied by any new conditions or demands.
Proper Time and Place: It must be made within usual business hours and at the
agreed-upon location.

e Opportunity for Inspection: The promisee must be given a reasonable chance to
inspect the goods to ensure they match the contract's exact specifications.
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Total Obligation: It must be an offer to perform the entire promise. Offering partial
delivery is not a valid tender.

Proper Person: The tender must be made directly to the promisee or their legally
authorized agent.

C. Who Must Perform the Contract? (Sections 40-42)

The Promisor: Mandatory if the contract involves personal skill, expertise, or personal
confidence.

The Agent: If the contract lacks personal skill (e.g., delivering standard goods), the
promisor may employ a competent person to perform it.

Legal Representatives: If the promisor dies, the obligation falls to their legal
representatives (unless it involved personal skill). Their financial liability is limited to the
value of the inherited estate.

Third Persons: If the promisee accepts performance from a third party, they cannot
subsequently enforce the contract against the original promisor (Section 41).

D. Time and Place of Performance (Sections 46-50)

No Time Specified: Must be performed within a "reasonable time" based on the nature
of the transaction.

Day Specified, No Application Required: The promisor must perform during usual
business hours on that specific day at the designated place.

No Place Specified: The promisor must ask the promisee to appoint a reasonable place
for performance.

E. Performance of Reciprocal Promises (Sections 51-54)

Simultaneous Performance: A promisor is not bound to perform unless the promisee is
concurrently ready and willing to perform their side.

Order of Performance: If the contract dictates an order (e.g., construction must finish
before payment), the promises must be performed in that exact sequence.

F. Appropriation of Payments (Sections 59-61 - Clayton’s Rule) When a debtor owes
multiple distinct debts to the same creditor and makes a partial payment:

1.

2.

Debtor's Instruction: The creditor must apply the payment to the specific debt indicated
by the debtor.

Creditor's Discretion: If no instruction is given, the creditor can apply it to any lawful
debt, including a time-barred one.

Rule of Law: If neither party appropriates, the law applies the payment chronologically,
discharging the oldest debts first (Clayton's Rule).

5. Discharge by Lapse of Time
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The Limitation Act, 1963 dictates that a contract must be enforced within a specific statutory
period (usually 3 years for ordinary debts). If the aggrieved party fails to file a lawsuit within this
timeframe, their legal remedy is completely extinguished, and the contract is discharged by the
lapse of time.

Breach of Contract under the Indian Contract Act,
1872

A breach of contract occurs when a party to an agreement fails or refuses to perform their legal
obligation without a valid, lawful excuse. When a breach occurs, the contract is broken, and the
aggrieved (injured) party is discharged from their own remaining obligations and gains the right
to seek legal remedies.

Breach is broadly classified into two categories: Anticipatory Breach and Actual Breach.

1. Anticipatory Breach of Contract (Section 39)

An anticipatory breach occurs when a party repudiates (rejects or renounces) their liability under
the contract before the actual time of performance arrives. It is a premature destruction of the
contract.

Modes of Anticipatory Breach:

e Express Repudiation: A party explicitly communicates, via spoken or written words,
that they will not fulfill their promise on the due date.
o Example: On May 1st, A contracts to supply 100 tons of coal to B on June 1st.
On May 15th, A writes a letter to B stating they will not deliver the coal.
(Landmark case: Hochster v. De La Tour).
e Implied Repudiation (By Conduct): A party voluntarily commits an act that makes it
physically or legally impossible for them to perform their obligation by the due date.
o Example: A promises to sell his specific warehouse to B on July 1st. On June
20th, A sells and registers the warehouse to C. A has committed an anticipatory
breach by his actions.

Strategic Rights of the Aggrieved Party: When an anticipatory breach occurs, the aggrieved
party has two distinct options:

1. Treat the Contract as Rescinded Immediately: They can accept the repudiation,
cancel the contract right then, and immediately sue for damages. They do not have to
wait until the due date. Damages are calculated based on the market conditions on the
day the repudiation was accepted.

2. Keep the Contract Alive until the Due Date: They can ignore the repudiation and wait
to see if the defaulting party changes their mind and performs on the due date.
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o The Risk (The Rule in Avery v. Bowden): If the aggrieved party keeps the
contract alive, it remains alive for the benefit of both parties. If a supervening
event (e.g., a new government ban, outbreak of war) happens before the due
date that makes performance impossible, the contract is discharged by
frustration. The breaching party escapes all liability, and the aggrieved party
loses their right to claim damages.

2. Actual Breach of Contract

An actual breach occurs precisely when the performance is due, or while the contract is actively
being executed.

Modes of Actual Breach:

e Breach on the Due Date: The party simply fails or refuses to perform their obligation on
the exact day specified in the contract.

o Effect of Time: If time is of the essence in the contract, the aggrieved party can
void the contract and sue for damages. If time is not of the essence, they cannot
void the contract but can claim compensation for the delay.

e Breach During Performance: A party performs a portion of the contract but then
abandons it, refuses to complete the remaining obligations, or performs in a manner that
fundamentally violates the agreed-upon standards (defective performance).

Remedies to Breach of Contract

1. Suit for Rescission (Section 75)

Rescission means the formal cancellation of the contract. When one party commits a breach,
the aggrieved party is entitled to treat the contract as rescinded.

e Effect: The aggrieved party is completely freed from fulfilling any of their own remaining
obligations under the agreement.

e Compensation: Section 75 states that a person who rightfully rescinds a contract is
entitled to claim compensation for any damage sustained due to the non-fulfillment of the
contract.

2. Suit for Damages (Sections 73 & 74)

Damages are the most common remedy. They are monetary compensation awarded by the
court to make good the financial loss suffered by the aggrieved party. The core principle is
restitution — the law attempts to place the injured party in the same financial position they
would have been in if the contract had been successfully performed, rather than simply
punishing the defaulter.
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Types of Damages

Ordinary (General) Damages: Compensation for the direct, natural, and immediate loss
arising in the usual course of things from the breach.

Special Damages: Compensation for indirect or exceptional losses caused by special
circumstances. These are only recoverable if the special circumstances were explicitly
communicated to the breaching party at the time the contract was made. (Derived from
the landmark English case Hadley v. Baxendale).

Vindictive (Exemplary) Damages: Punitive damages intended to punish the breaching
party. In Indian contract law, these are highly restricted and generally awarded in only
two scenarios: breach of a promise to marry (injury to feelings), and wrongful dishonor of
a customer's cheque by a bank (loss of commercial credit).

Nominal Damages: A token amount (e.g., 10 or ¥100) awarded when a technical
breach occurred, but the aggrieved party suffered zero actual financial loss. It serves
merely to establish that a legal right was violated.

Liquidated Damages vs. Penalty (Section 74)

Sometimes, parties pre-specify an amount payable in the event of a breach within the contract

itself.

Under Indian law, courts do not strictly differentiate between liquidated damages (a
genuine pre-estimate of loss) and a penalty (an excessive amount meant to terrorize).
If a sum is named in the contract, the court will only grant reasonable compensation
not exceeding the stipulated amount, regardless of what it is called.

Duty to Mitigate

The aggrieved party has a legal obligation to take all reasonable steps to mitigate (minimize)
their losses after a breach. They cannot sit idle, allow damages to accumulate, and then sue for
the maximum amount.

3. Suit upon Quantum Meruit (Sections 65 & 70)

Quantum Meruit is a Latin phrase meaning "as much as is earned" or "in proportion to the work

done.'

" This is an equitable remedy based on preventing unjust enrichment.

Application: It applies when a party has partially performed their side of a divisible
contract but is prevented from completing it because of the other party's breach.
Relief: The performing party can sue for reasonable remuneration for the services
already rendered or the goods already supplied up to the point of the breach.

4. Suit for Specific Performance
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This remedy is governed by the Specific Relief Act, 1963. It is an equitable remedy where the
court issues an order directing the defaulting party to physically carry out the contract exactly as
they originally promised.

e When it is granted: Specific performance is ordered when monetary damages are an
inadequate remedy. This is common in contracts involving unique subject matter, such
as the sale of a specific piece of real estate, a rare antique, or an original painting.

e When it is denied: The court will never grant specific performance for contracts
involving personal skill (you cannot legally force an artist to paint or a singer to sing), or
for contracts that would require continuous, ongoing supervision by the court.

5. Suit for Injunction

Also governed by the Specific Relief Act, 1963, an injunction is a preventive court order. While
specific performance forces a party to do something, an injunction forces a party not to do
something.

e Application: If a contract contains a negative stipulation (a promise not to do a certain
act) and a party threatens to breach it, the court can issue an injunction to restrain them.

e Example: If an executive signs an employment contract with a strict non-compete clause
for one year, and then attempts to join a direct competitor within that timeframe, the
original employer can obtain an injunction preventing them from taking the new job.
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