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Goods
(Section 2(7))

Goods means every kind of movable property
other than actionable claims and money; and
includes
- stock and shares
growing crops I
grass, and
things attached to or forming part of the land
which are agreed to be severed before sale
or under the contract of sale.
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Buyer
(Section 2(1))

Buyer means a person who buys
or agrees to buy goods. L
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Seller
(Section 2(13))

Seller means a person who sells
or agrees to sell goods. L
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Delivery
(Section 2(2))

Delivery means voluntary
transfer of possession from one -
person to another.
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Deliverable State
(Section 2(3))

Goods are said to be in deliverable
state when they are in such a state
that the buyer would under the
contract be bound to take delivery of
them.
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Document of Title to Goods =
(Section 2(4)) aw (&=

It includes a
Bill of Lading
Dock warrant
Warehouse keepers certificate
Wharfingers Certificate
Railway Receipt
Multimodal Transport Document
Warrant or Order for the delivery of goods and
any other document used in the ordinary course of
business as proof of the possession or control of goods
or authorising or purporting to authorise either by
endorsement or by delivery, the possessor of the
document to transfer or receive goods thereby
represented.
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Price
(Section 2(10))

Price means the money
consideration for sale of goods.
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Mercantile Agent
(Section 2(9))

Mercantile Agent means an agent having in the
customary course of business as such agent,
authority either

to sell goods or E—

to consign goods for the purpose of sale or

to buy goods or

to raise money on the security of goods .
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Property
(Section 2(11))

Property means the general
property in goods and not merely a
special property. -

= @ .
ﬁhva MeHhta



Contract of Sale
(Section 4)

A contract of sale of goods is a contract whereby the
seller

(i) transfers, or

(ii) agrees to transfer the property in goods to the
buyer for a price.

There may be contract of sale between one part
owner and another. (Section (4(1))
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Contract of Sale
(Section 4) _

A contract for the sale of goods may be either a sale or an
agreement to sell.

"A contract of sale may be absolute or conditional.”
[Sections 4(2)].

Where under a contract of sale the property in the goods is S
transferred from seller to the buyer, the contract is called a
sale. The transaction again is a sale even the price is
payable at a later date or delivery is to be given in the future,
provided the ownership of the goods is transferred from the
seller to the buyer.
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Contract of Sale
(Section 4)

Agreement to Sell

When the transfer of ownership is to take place at a future
time or subject to some condition to be fulfilled later, the
contract is called an agreement to sell. [Sections 4 (3)]

An agreement to sell becomes a sale when the time
elapses or the conditions are fulfilled subject to which the
property in the goods is to be transferred. [Sections 4 (4)]
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Essentials of a Valid of Sale
(Section 5) _

% Two Parties:

Two parties are necessary to complete a sale as the same person cannot be both seller
and buyer. The seller and the buyer must be different persons since sale involves a
change of ownership. A man, therefore, cannot buy from or sell goods to himself.
However, a part-owner can sell goods to another part-owner.

Example:
A and B each of them are 1/3rd owners of a certain stock of movable goods. A can sell
his rights to B. After the sale B becomes the owner of 2/3 share.

< Movable goods:

There must be contract for the exchange of movable goods, the property of which is to L
be transferred from the seller to the buyer. Vishva Nie&Hta



&= Essentials of a Valid of Sale
(Section 5)

< Transfer of property:

There must be a transfer of the absolute or general property in the thing sold. The
transfer of any special property in the thing (e.g. a pledge) will not amount to a sale.

< Price-Money:

The consideration for the contract of sale, called price, must be money. In a contract of
sale, the next essential element is the price and when there is no evidence as to price,
there is no binding contract. An exchange of goods for goods is not a sale but a barter.
But if an exchange is made partly for goods and partly for money, the contract is one for

sale.

Example:

A agrees with B to exchange 100 quarters of barley at £ 2 per quarters for 52 bullocks CEL LI
valued at £ 6 per bullock and pays the difference in cash. Held, such an exchange is a L B

contract of sale. (Alridge Vs. Johnson (1857) 7 E and B 885) Vishva Nié&hta




EE Essentials of a Valid of Sale
(Section 5)

% Essential elements of a valid contract:

All the essential elements necessary for the formation of a valid contract must be
present, e.g. parties must be competent, there must be consent, the object must be
lawful, etc.

% Mode:

Subject to the provisions of any other law for the time being in force, a contract of sale
may be either in writing, or by word of mouth or may be implied from the conduct of the
parties. [Sections 5 (2)]

% Formation:

A contract of sale like any other contract is made by an offer on the one hand to buy or "EEn
sell goods by one party and its acceptance on the other hand by the other party. "o
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ol = Formation of Contract of Sale

A contract of sale like any other contract is made by an offer on the one hand to buy or
sell goods by one party and its acceptance on the other hand by the other party.

Such a contract of sale may be made in any one of the following modes:
i.  There may be an immediate delivery of the goods;

i. There may be an immediate payment of price; but the delivery may be agreed to be
made at some future date;

ii. There may be immediate payment of the price and immediate delivery of goods; or

iv. It may be agreed that the delivery or payment or both may be made in particular
instalments; or

v. It may be agreed that the delivery or payment or both are to be made at some future "o

date. [Sections 5(1)] Vishva Néhta




Difference Between Sale And Agreement To Sell

Points Sale Agreement to Sell

It creates jus in rem right against | It creates jus in personem only a
the entire world. personal right.

Effects tis a present sale. tis a future sale.
) )

I I

Consequences | (i) If buyer fails to pay for the (i) In case of buyers breach seller

— goods the seller can sue can only for unliquidated
him for price damages.

(ii) If seller commits a breach, | (i) If seller commits a breach buyer
buyer can sue for damages has only a personal remedy for
and claim delivery of damages.
goods.
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Difference Between Sale And Agreement To Sell

Points

Sale

Agreement to Sell

Insolvency of
Buyer

If the buyer becomes insolvent
before he pays for the goods,
the seller must deliver them to
the Official Receiver — Seller is
only entitled to claim rateable
dividend for the price due.

If the buyer becomes insolvent
without paying for the goods, the
seller may refuse to deliver the
goods unless paid for.

Insolvency of
Seller




Difference Between Sale And Agreement To Sell

Points Sale Agreement to Sell

Right to claim Seller acquires the right of an Seller can claim only damages.
unpaid seller against the goods.
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Difference Between Sale And Bailment

Points Sale Bailment

Parties There must be two parties: There must be two parties:
Buyer and Seller Bailor and Bailee

Deal with the
property

Consideration The consideration in sale is the The consideration in case of bailment
money for the price. is the undertaking to return the goods

after the purpose is accomplished —
the charge may be in kind or in cash.
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Difference Between Sale And Bailment

Points Sale Bailment

S Returning the
goods

Applicable Law | Sale of Goods Act, 1930 is Indian Contract Act, 1872 is
applicable. applicable.
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Sale, Barter and Exchange

U Barter:

Where goods are transferred for goods, the transaction is one of a "barter' and not
sale, i.e. wheat is given in exchange of rice.

O Exchange:

Where money is exchanged for money, the transaction is one of 'exchange and not
sale, i.e. 100 rupees note is exchanged for 2 notes of Rs. 50.

O Sale:
Where goods are transferred for a price, it is called a 'sale’.

i.e. fountain pen sold for Rs. 10. So also, if the consideration for a transfer is partly of
goods and partly of money, it would also be a contract of sale, i.e. new car purchased
in exchange of an old car plus Rs. 50,000.
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Sale, and Contract for Work and Labour

O A contract of sale has to be distinguished from a contract for work and
labour.

The contract of sale contemplates the delivery of goods; whereas in
contract for work and labour or materials, the contract is for the
exercise of the skill and labour, and delivery of goods is only subsidiary.

Example:

G commissioned R, an artist to paint a portrait and supplied the canvass
and the paint. Held, it is a contract for work and labour and not one for the
sale of goods.
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Destruction of Goods

O Goods perishing before making of contract:

"Where there is a contract for the sale of specific goods, the contract is void if the
goods without the knowledge of the seller have, at the time when the contract was
made, perished or become so damaged as no longer to answer to their description in
the contract." (Sections 7).

This rule is primarily based on the ground of mutual mistake or impossibility of
performance.

Example: A agrees to buy from B certain horse. It turns out that the horse was dead at
the time of the bargain, though neither party was aware of the fact. The contract is
void.

Vishva Mehta



Destruction of Goods

O Goods perishing before sale but after agreement to sell:

"Where there is an agreement to sell specific goods, and subsequently the goods
without any default on the part of the seller or buyer perish or become so damaged as
no longer to answer to their description in the agreement before the risk passes to the
buyer, the agreement is thereby avoided." (Sections 8)

Examples:

(i) There was a contract for the sale of a horse between A and B. It was agreed that B
— would use it for eight days for trial and if it was found suitable, would retain or else
would return the same. Three days prior to the day of delivery of the horse, it died for
no fault of either party. Held, the contract was avoided. (Elphick Vs. Barnes, K.(1880) 5
C.P.D. 321)
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Destruction of Goods

O Goods perishing before sale but after agreement to sell:

Examples:

(ii) C contracted to sell H 200 tons of potatoes to be grown on his land. C sowed
sufficient land to yield more than 200 tons, but due to some disease, it yielded only 8
tons. Held, the agreement had become void. (Howell Vs. Coupland, L(1876) 1 Q.B.D.
258.)

Vishva Mehta



Destruction of Goods

O Goods perishing before sale but after agreement to sell:

This section deals with the case of impossibility of performance subsequent to the
formation of a contract. As a rule, supervening impossibility is no excuse for non-
performance of an unconditional contract.

Example:

A agrees to sell to B 10 tins of groundnut oil from his godown, out of 100 tins lying in
his godown. At the time of the contract, the godown had been destroyed by fire. Held,
the contract is not void since the sale is not of specific goods, but a certain quantity of
unascertained goods. Consequently, A must either supply 10 tins of oil or else pay the
damages for the breach.
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Classification/Types of Goods

Existing Specific/ General/ \
Goods Ascertained Unascertained

'
Y,

Future
Goods

Contingent
Goods

S eaana Vishva Mehta



Classification/Types of Goods
-

Existing goods are goods which are already in
existence and which are physically present in some
person's possession and ownership.

— Only the existing goods can be the subject-matter of a
sale.

Existing goods may be either,
i.  Specific or Ascertained, or
ii. General or Unascertained.
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Classification/Types of Goods

Existing Goods
Specific/Ascertained eneral/Unascertained
Goods Goods
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Classification/Types of Goods
Specific/Ascertained Goods

Specific (or Ascertained) goods means goods identified and agreed upon at the
time of a contract of sale is made (Section 2(14)). Note the two conditions laid

down by the definition namely, the goods must be: LA
(a) identified, and l a

(b) agreed upon.

They must be clearly identified and recognized as separate things, e.g., a particular
painting or a particular statue; a diamond ring with a specified distinctive feature

or a particular dog or a horse. It must not be rigid goods or generic goods merely
because the source of supply is specific or identified, e.g., 500 quintals of rice
from 1,000 quintals of rice in godown.
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Classification/Types of Goods

General/Unascertained Goods

General or Unascertained goods are goods which are not specifically identified but
indicated by description at the time of the Contract of Sale. They are indicated only
by description, e.g., if a merchant agrees to supply one tin of groundnut oil from
his godown which contains several such tins, it is a sale of unascertained goods
because it is not known which tin will be delivered. But as soon as a particular tin
is separated out and marked, or identified, for delivery, it becomes specific goods.

N
W
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Classification/Types of Goods

Difference between Ascertained and Unascertained Goods

Point Ascertained Unascertained

Ownership is transferred Ownership will pass only
instantly. when goods are ascertained.

- I

i a Only those goods will Any goods which answers \
have to be delivered the description.

which are identified by
buyer.

o—

I >
\
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Classification/Types of Goods
_ Future

Goods

“Future goods" means goods to be manufactured or
produced or acquired by the seller after the making
of the contract of sale.

(Sections 2(6))

Example: A contracts to sell to B all the apples
which will be produced in his garden next year. This
is an agreement for the sale of future goods.
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Classification/Types of Goods

Contingent
Goods

"There may be a contract for the sale of goods
the acquisition of which by the seller depends

upon a contingency which may or may not
happen.”

(Sections 6(2))
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I EH H B
Contingent
Goods e
H H B
H EH B
Examples: -t
(1) A agrees to sell to B a certain car provided he is able to purchase it . 88
from its present owner. This is an agreement for the sale of contingent LI
goods.
) (2) A agrees to sell specific goods in a particular ship to B to be E

delivered on the arrival of that ship. This ship arrives but without such
goods. Held, that the seller is not liable for the contract is to deliver the E
goods should they arrive. (Boyd Vs. Siffkin (1809) 2 Camp. 326)
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Price

'Price’ means the money consideration for the sale of goods. [Section 2(10)]
The price in a contract of sale forms an essential part of the contract. In Section 4, price is an
essential condition.

Ascertainment of Price:
"The price in a contract of sale may be fixed by the contract or may be left to be fixed in a manner
thereby agreed or may be determined by the course of dealings between the parties" [Section 9(1)].

"Where the price is not determined in accordance with the foregoing provisions, the buyer shall pay
the seller a reasonable price. What is a reasonable price is a question of fact dependent on the
circumstances of each particular case" [Section 9(2)].

Thus, this section lays down four modes, viz.,
(i) fixed by the contract,

(i) to be fixed in a manner agreed upon,

(iii) by the course of dealings between

(iv) reasonable price
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Price

Agreement to sell at valuation:

"When there is an agreement to sell goods on the terms that the price is to be fixed by
the valuation of a third party and such third party cannot or does not make the
valuation, the agreement to sell becomes void. But if the goods or any part thereof has
been delivered to and appropriated by the buyer, he shall pay a reasonable price
therefore" [Sections 10(1)]

Earnest Money:

Usually, an agreement to sell is concluded by payment of earnest money. "An earnest
money is something paid or given at the time of the bargain to show that negotiation
has been changed into a binding contract, and as a pledge for its due performance by
the depositor, to be forfeited in case of non-performance by his default." (A.LR 1916
Nag 104).
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Price

Earnest Money:

An 'earnest money' has to be distinguished from 'part payment.' An 'earnest money' is
forfeited if through the buyer's default, the contract goes off. But a 'part payment' in
respect of a contract of sale is not liable to be forfeited on default. In the case of 'part
payment,' if the contract is not carried out through the fault of the buyer, the buyer may
recover the part payment but he still remains liable to the seller for such damages as
the seller may have sustained because of such breach. The vital factor in
differentiating whether an amount paid is a part payment or earnest money is the
proportion it bears to the total consideration in the bargain. (Sulahkan Singh Vs. Union
of India, A.I.LR. (1962) and J. K. 77). But then all depends upon the real intention of the
parties and it is always a question of fact in each case. (Abdul Gani Vs. Bombay Port
Trust (1951) 43 Bom. L.R,, 273).
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Conditions and Warranties

“A stipulation in a contract of sale with reference to goods which are the
— subject thereof may be a condition or a warranty” [Sections 12(1)]

Condition:

A condition is a stipulation essential to the main purpose of the contract, the breach of
which gives a right to treat the contract as repudiated. [Sections 12(2)]. It has been
defined as an “obligation” which goes so directly to the substance of the contract, or
in other words, is so essential to its very nature, that its non-performance may fairly be
B considered by the other party as a substantial failure to perform the contract at all."
(Fletcher Moulton L.J. in Wallis Vs. Pratt (1919) K.B. 10122. Such obligations, are
called conditions.
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Conditions and Warranties

Warranty:
— ] "A warranty is a stipulation collateral to the main purpose of the contract, the breach
of which gives rise to a claim for a damages but not to a right to reject the goods and
treat the contract as repudiated.” [Sections 12(3)]

There are other obligations which, though they must be performed, are not so vital that
a failure to perform them goes to the root or substance of the contract. These are
called warranties.
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Stipulation as to Time

"Unless a different intention appears from the terms of the contract, stipulations as to
the time of payment are not deemed to be of the essence of a contract of sale.
Whether any other stipulation as to time is of the essence of the contract or not
depends on the terms of the contract.” [Sections 11]

Section 55 of the law of Contract states the general rule of law that where a party to a
contract promises to do a particular thing at or before a specified time and fails to do
that within that stipulated period of time, the contract becomes voidable at the option
of the promisee if the intention of the parties was that time should be the essence of
the contract. However, if the intention is that time is not to be the essence of the
contract, the contract is not voidable by the failure to do that thing within that
stipulated time.
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Stipulation as to Time

Example:

A agreed to sell to B 25 tons of pepper of October shipment, and to declare the name
of the vessel and other particulars to B within 60 days of the bill of lading. Only 20 tons
were declared within 60 days, the remaining 5 tons having been declared
subsequently. B refused to accept the goods, and it was held that he was justified in
doing so. (Reuter Vs. Sala (1879) 48 L.J.C.P. 492.)

When time is not the essence of contract it must be performed within a reasonable
time and in case of delay, the other party may give notice that the contract will be
treated as broken on failure of compliance. (Stickney Vs. Keeble (1915) A.C. 386
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When Can a Condition be Treated As a Warranty?

(1) Voluntary waiver of a condition:

"Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may
waive the condition or elect to treat the breach of the condition as a breach of warranty and
not as a ground for treating the contract as repudiated.” (Sections 13 (1)).

It is always open to a party to voluntarily waive a stipulation, which is for his benefit. (Hastie
v. Hymas (1920) 3 B.B. 475). It has, however, been held that if a stipulation operates for the
benefit of both parties, it may be waived only by mutual consent (Maine Spinning Co. v.
Stutiffe, (1917) 34 T.L.R. 154).

—— In case, where a horse was sold subject to the condition that it would be returned within eight
days after getting a veterinary doctor's certificate as to its unsoundness if it was found
unsound. The buyer failed to get such a certificate. It was held that he waived the condition.
(O'Grady v. Herbert Winn (1920) 9 A.J.L. 285).

If he does so waive, he cannot afterwards insist on its fulfillment.
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When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:

"Where a contract of sale is not severable and the buyer has accepted the goods or
part thereof, the breach of any condition to be fulfilled by the seller can only be treated
as a breach of warranty and not as a ground for rejecting the goods and treating the
contract as repudiated, unless there is a term of the contract, express or implied, to
that effect (Sections 13(2))."

The substance of the rule contained in the above sub-section is that the right which
the buyer has to treat the contract as repudiated on the breach of a condition cannot
be exercised if he has accepted the goods, or in the case of specific goods, the
property in the goods has passed to him. In both these instances, the only remedy
open to the buyer is to claim damages.
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When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:
Examples:

(i) A agrees to buy from B 20 bales of cotton by sample. The cotton is delivered to B
who makes payment of its price. B upon examination of cotton finds them not equal
to sample but uses 2 bales and sells 3. At this juncture he cannot rescind the contract
and recover the price. But he is entitled to compensation for the loss caused to B by
breach of warranty.

(i) A bought an article from B and resold it to C. C found the article infested with white
ants and returned it to A. In this case, it was held that A must be deemed to have
accepted goods and therefore, he could not repudiate the contract but could claim
damages. (Mithan Lal Narain Vs. Suraj Prashad A.l.R. 1932 Laah. 52).
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When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:
Examples:

(i) A agrees to buy from B 20 bales of cotton by sample. The cotton is delivered to B
who makes payment of its price. B upon examination of cotton finds them not equal
to sample but uses 2 bales and sells 3. At this juncture he cannot rescind the contract
and recover the price. But he is entitled to compensation for the loss caused to B by
breach of warranty.

(i) A bought an article from B and resold it to C. C found the article infested with white
ants and returned it to A. In this case, it was held that A must be deemed to have
accepted goods and therefore, he could not repudiate the contract but could claim
damages. (Mithan Lal Narain Vs. Suraj Prashad A.l.R. 1932 Laah. 52).

Vishva Mehta



When Can a Condition be Treated As a Warranty?

(3) Impossibility:

"Nothing in this section shall affect the case of any condition or warranty, fulfillment of
which is excused by reason of impossibility or otherwise." (Section 13(3))

It includes legal impossibility. Where the performance of the contract has become
impossible, the agreement is void, and so, no question can arise of fulfilling conditions
or warranties.

Thus, in Chapman Vs. Wither where the contract provided that the horse should be
returned within two days, if the warranty given in respect of it failed, it was held the
omission to return it within two days, because of an accident to the horse, did not
disentitle the buyer from claiming damages as on a breach of warranty.
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Difference between Condition and Warranty

Point Condition Warranty

Breach of condition will terminate Breach of warranty cannot result
the contract. into termination of contract but can

give rise to only damages.
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Difference between Condition and Warranty

A breach of condition may be treated as a breach of warranty. This would only happen
_ when the aggrieved party has waived the right to terminate the contract and be
contented with a claim of damages. A breach of warranty on the other hand can never
be treated as a breach of condition.

Example:
A sells his scooter to B and tells him that it runs 35 kilometers per litre of petrol.

Subsequently, it turns out that it runs only 25 kilometers per litre of petrol, the breach
of which here will amount to breach of warranty. B can claim damages only.

But supposing B tells A that he is in need of such a scooter which can make 35
kilometers per liter of petrol and then if A sells him the scooter, the implied
representation in such circumstance by A to B will amount to a condition. If it turns
out subsequently that the scooter make only 25 kilometres per litre, B can repudiate
the contract and return the scooter to A and claim back the price so paid.
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Implied Conditions

Implied conditions and warranties are those which the law provides and implies into
the contract unless the parties stipulate to the contrary. Sections 14-17 of the Sale of
Goods Act provide that unless the terms of the contract reveal a different intention,
the following conditions and warranties are implied into every contract for the sale of
goods.

(1) Condition as to Title:

"There is an implied condition on the part of the seller that in the case of a sale, he has
a right to sell the goods and that in the case of an agreement to sell he will have a
right to sell the goods at the time when the property is to pass." [Sections 14(1)]. A
seller has no right to sell the goods where he can be restricted by injunction from so
doing at the instance of a party.

Example: R bought a car from D and used it for four months. D had no title to the car
as it had in fact been stolen. R was obliged to return it to the true owner. Held, that R
was entitled to get back the purchase money paid notwithstanding the fact that he
had used it for four months. (Rowlands Vs. Divall (1923) 2.K.B. 500)
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Implied Conditions

(1) Condition as to Title:

If the goods delivered can be sold only by infringing a trade mark, the implied
condition of title is violated and the buyer can recover damages.

Example: A sells to B tins of condensed milk labelled "Nissly brand”, and this is proved
to be an infringement of N Company's trademark; it is a breach of the implied
condition that A had the right to sell. B may therefore reject the goods, or take of the
labels, and claim damages for the reduced sale value. (Niblett v. Confectioners
Material Co. (1921) 3 K.B. 387

If, at the time of the sale, a seller has no title to the goods, but subsequently acquires a
title, that title will cure the defective titles of both the original and subsequent buyers.
Butterworth Vs. Kingsway Motors (1954) LWLR. 1286)
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Implied Conditions

(1) Condition as to Title:

There are three implied conditions on the part of the seller regarding title to the goods:

(1) In case of a sale, the seller has a right to sell the goods and in the case of an
agreement to sell, the seller will have the right to sell the goods of the time when the
property is to pass.

(2) The buyer shall have and enjoy quiet possession of the goods, and

(3) Goods shall be free from any charge or encumbrance.
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Implied Conditions

(2) Sale by Description:

"Where there is a contract for the sale of goods by description there is an implied
_ condition that the goods shall correspond with the description.” (Sections 15)

The expression 'description’ in the above definition usually means a particular class of
goods,

Example: Fine Bengal Cotton or Basmati Rice. It also includes the statement which
may be essential to the identity of the goods, as to quality or fitness, place of origin,
etc.

S Example: "A certain quantity of copra cake was sold 'not warranted free from defect.’
The copra cake was adulterated with castor beans to such an extent that it could not
be described as copra cake. Held, there was a violation of the implied condition and
the buyer was awarded damages." (Pinnock Bros. Vs. Lewis & Peat Ltd. (1923) 1 K.B.
690.)
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Implied Conditions

(2) Sale by Description:

(a) In certain cases, the goods may not have been seen by the buyer at the time of
the bargain.

Example: A, at Calcutta, sells to B, twelve bags of "Waste Silk" then on its way from
Murshidabad to Calcutta. There is an implied condition that the silk shall be such as is
known in the market as "waste silk." If it is not, B is entitled to reject the goods.

(b) In other cases, the buyer may have seen the goods.

Example: At an auction sale of a set of napkins and table cloths, these were described
as 'dating from the seventeenth century.' The buyer bought after seeing it.
Subsequently, he found the set to be an eighteenth-century set. (Nicholson and Venn
Vs. Smith Morriott (1947) 177 1. 18). Held, he could reject the set.

(c) While in others, the packing of goods may assume some importance.

Example: P agreed to sell to D tea in chests containing 8 pounds of tea. P tendered tea
chests containing 76 pounds of tea. D was entitled to reject the goods. (Jormal
Kasturchand Vs. Hassanati Khanbhal (1959) A. Saur. 79.)

- Vishva Mehta



Implied Conditions

(3) Sale by Sample:

"In the case of a contract for sale by sample, there is an implied condition—

(a) that the bulk shall correspond with the sample in quality;

(b) that the buyer shall have a reasonable opportunity of comparing the bulk with the
sample;

(c) that the goods shall be free from any defect, rendering them unmerchantable,
which would not be apparent on reasonable examination of the sample." [Sec 17 (2)]

This implied condition applies only to latent defects, i.e., defects not discoverable on
reasonable examination of the sample. The seller is not responsible for defects that
are latent (visible or discoverable) upon examination of the goods. In such cases,
there is no breach of implied condition as to merchantability.

‘Merchantability’ here does not mean that the goods cannot be sold in the market but
it means that the goods are suffering from defect which is not expected to be found
in goods which are generally sold in the market.

Vishva Mehta



Implied Conditions
(3) Sale by Sample:

Example:

(i)D ordered from N, a manufacturer, a quantity of worsted coatings, weights, and
quality according to sample. The coatings were equal to the sample, but due to a
hidden defect of the cloth which could not be detected on reasonable examination,
coats made out of it could not stand ordinary wear and tear and were unusable. D may
reject the goods and is entitled to damages. (James Drummond and Sons Vs. E.H.
Van Langen and Co. (1887) 12 A.D. 284).

(ii) In a contract for the sale of brandy by sample, brandy colored with a dye was
supplied. Held, the buyer was not bound to the contract even though the goods
supplied were equal to the sample, as the defects were not apparent on reasonable
examination of the sample. (Mody. L.R. 4 Ex 49).

Vishva Mehta



Implied Conditions

(4) Sale by Sample as well as by Description:

Where the sale is by sample as well as description, it is not sufficient that the bulk of
goods correspond with the sample only but must also correspond with the
description. (S. 15)

Example:

1. A buys by sample 100 bales of ‘Fair Bengal’ cotton yarn under a sale having
inspected the bulk. The cotton does not correspond with the sample shown in the
market as "Fair Bengal." A may reject the goods when delivered to him.

2. A sells to B five parcels of "foreign refined rape oil warranted only equal to
samples." The samples consist of rape oil mixed with hemp oil. The oil tendered
corresponds with the samples but is not such as is known in the market as "foreign
refined oil." B may reject the goods. (Nichol v. Godts (1854) Ex. 191).

Vishva Mehta



Implied Conditions

(5) Condition as to quality or fitness:

There is no implied warranty or condition as to the quality or fitness for a particular
purpose of goods supplied under a contract of sale except as follows:

(a) Condition as to Fitness [Section 16 (1)]:

"Where the buyer, expressly or by implication, makes known to the seller the particular
purpose for which the goods are required, so as to show that the buyer relies on the
seller's skill or judgment, and the goods are of a description which is in the course of
the seller's business to supply (whether he is the manufacturer or producer or not),
there is an implied condition that the goods shall be reasonably fit for such purpose.”

Vishva Mehta



Implied Conditions

(5) Condition as to quality or fitness:

(a) Condition as to Fitness [Section 16 (1)]:
_ Examples:

1. A goes to a chemist shop and asks for a hot-water bottle. He is shown a bottle that
the chemist says is meant for hot water. A buys the bottle. After a few days, while
using it, it bursts and injures A. It is found that the bottle was not fit for use as a hot-
water bottle. This constitutes a sale of an article required for the purpose of holding
hot water, which is a "particular purpose” under this section. There is an implied
condition that the bottle is fit for that purpose, and the seller is liable for damages for
breaching the implied condition. (Preist v. Last [1903] 2 K.B. 148).

2. G purchased certain woolen underwear from M, a retailer whose business it was to
sell goods of that description. Owing to some defect, G developed an acute skin
disease after wearing it. It was held that G could avoid the contract and claim
damages. (Grant v. Australian Knitting Mills Ltd. (1936) A.C. 85).

=t - Vishva Mehta



IMPLIED WARRANTIES

Quiet Possession Free from Encumbrance

There is an implied warranty that the
goods shall be free from any charge or
encumbrance in favour of any third party

The buyer shall have and enjoy quiet
possession of the goods

If the seller’s title is defective and the If the goods are found to be subject to a
buyer is disturbed, the buyer can claim third-party charge, the seller is liable to
damages. the buyer for damages.




IMPLIED WARRANTIES (CONTINUED)

Quality or Fitness

An implied warranty as to quality or fitness for a particular
purpose may be annexed by the usage of trade.

Exclusion of a Warranty

An express warranty does not negative an implied warranty
implied by this Act unless inconsistent therewith.




i THE DOCTRINE OF CAVEAT EMPTOR

»} “let the buyer beware” I

there is no implied warranty or condition
as to the quality or fitness for any

particular purpose of goods supplied
under a contract of sale J [

The buyer purchases at his own risk. The buyer must satisfy himself of their quality; the
seller is not supposed to know the particular purpose for which the buyer is purchasing.




EXCEPTIONS TO THE PRINCIPLE OF CAVEAT

EMPTOR-BUYER-BEWARE

Where the buyer relies on the
seller’s skill or judgement.

Where by custom an implied
condition as to quality or fitness
for a particular purpose is
annexed to a contract of sale.

Caveat Emptor
DOES NOT
Apply When:

Where goods are bought by
description (there is an implied
condition that the goods shall be of

merchantable quality).

Where the seller is guilty of
fraud (for example, where the
seller conceals a defect).




WHEN DOES PROPERTY PASS FROM THE
SELLER TO THE BUYER [RULES AS TO
PASSING OF PROPERTY]

|

Phase |

Time when
property passes
(Goods must be
ascertained)

\

Phase Il

Rules for ascertaining

—>) intention

» Specific goods
» Unascertained goods
» Goods sent on approval

\

Phase llI

Risk Prima
—> ) Facie passes
with property




TIME WHEN PROPERTY PASSES

Example: A agrees to
sell to B 40 tons of oil
from his cistern.

a - Property does not

Ascertained pass to B until those
N oEaas 40 tons are

_ separated from the

rest of the oil and
appropriated to the

Where there is a contract for the sale of unascertained contract.
goods, no property in the goods is transferred to the
buyer unless and until the goods are ascertained.




P

€/

Ja Ry

RULES FOR ASCERTAINING INTENTION ASTO

PASSING OF PROPERTY

2~

O —.
Where there is an unconditional contract
for the sale of specific goods in a
deliverable state, the property in the goods
passes to the buyer when the contract is
made...

T

...and it is immaterial whether the time of
payment of the price or the time of delivery
of the goods, or both, is postponed.

l

|

\/

'

Example: B offers A Rs 1,000
for his horse. A accepts.
The horse becomes B’s
property immediately when
the contract is made, even
if B is given a month’s
credit to pay the price.

N

N




PROPERTY PASSES SUBSEQUENT TO
THE DATE OF CONTRACT

Where there is a contract for the sale of specific goods and the seller is bound to do
something to the goods for the purpose of putting them into a deliverable state, the
property does not pass until such thing is done and the buyer has notice thereof.

s

Transfer
Property finally

Action Notice

Seller completes the Buyer is informed
required work it is ready

passes

Example: A ship-builder contracts to sell a vessel to B. The vessel needs to be rigged and fitted for a
voyage. Property does not pass to B until the vessel is rigged and fitted and notice thereof given to B.




I
PROPERTY PASSES SUBSEQUENT TO THE DATE OF
CONTRACT (CONTINUED)

l¢ |
r [ |

'8y i
‘ Example: A sells a
stack of bark to B at
Rs. 100 per ton. The
property in the
unweighed residue
1\ does not pass to B
| until it has been
| gre— weighed pursuant to

L)

le
|

ANRNERRNTRATY

'T 4

the
Where there is a contract for the sale of specific goods in a deliverable _ Cio\igrrlatcc:: Snd hotice
state, but the seller is bound to weigh, measure, test or do some other l_g ‘ il

act or thing with reference to the goods for the purpose of o < 3
ascertaining the price, the property does not pass until such act or thin]g is

done and the buyer has notice thereof.




WHERE GOODS ARE UNASCERTAINED

Where there is a contract for the sale of unascertained or future goods by description and
goods of that description and in a deliverable state are unconditionally appropriated to
the contract, either by the seller with the assent of the buyer or by the buyer with the
assent of the seller, the property in the goods thereupon passes to the buyer.

|

Unascertained Goods in Bulk

lUnconditionaI Appropriation (with mutual assent)

Property Transfer

Example: A has a quantity of sugar in bulk and contracts to sell 20 hogsheads to B. A fills the 20
hogsheads and informs B. B says he will take them. The appropriation is complete and the
property in the sugar passes to B.

|




GOODS SENT ON ‘APPROVAL’ OR ON
‘SALE OR RETURN’ BASIS

when he signifies his approval or
acceptance to the seller

Goods sent on
Approval or
Sale/Return

if he does any other act adopting

the transaction
(Example: The buyer pledges the received
jewellery to a third party)

if he does not signify his approval...

but retains the goods without giving
notice of rejection... on the expiration
of a fixed time, or a reasonable time

=
=

=

Property Passes.

Property Passes.

Property Passes on
expiration of time.




RISK PRIMA FACIE PASSES WITH PROPERTY

Unless otherwise agreed, the goods remain at the seller’s risk until the property therein is -
transferred to the buyer, but when the property therein is transferred to the buyer, the goods are
at the buyer’s risk whether delivery has been made or not.

|
Property /
N\ (Ownership) /97

©

®

Provided also that nothing in this section shall affect the duties or
liabilities of either seller or buyer as a bailee of the goods of the
other party.

——————— - —




Summary Chart

When property
passes:

(1) goods must be
ascertained

(2) when intended
to pass.

TRANSFER OF OWNERSHIP

Where goods are
specific:

(i) at time of contract

(ii) to be put into
deliverable state

(iii) seller has to do
something to
ascertain price.

Rules for ascertaining

intention:

Where goods are
unascertained:

(i) goods must be
ascertained

(ii) unconditionally
appropriated

(iii) delivery to carrier
without reservation.

Goods sent on
‘approval’ basis:

Property will pass when

(i) he signifies his
approval

(ii) does any act
adopting transaction

(iii) retains goods beyond

reasonable time.

Risk:

Risk prima facie
passes with property.




SALE BY
NON-OWNERS



¢ General Rule

There is a general rule of law that ‘nemo dat quod non habet’i.e. no one can give what he
has not got. No one can convey to a transferee a better title than he himself has.

If the owner can sell the goods and can pass a valid title to the buyer. In case, the
seller has no title, the buyer gets none, in spite of the fact the buyer may have acted
in good faith and may have paid the value for the goods.

Attempts to sell

Thief/ Y. e Innocent
Non-Owner Purchaser

[No Valid Title] J




¢ Exceptions to the
general rules: sale

by non-owners

This rule, however, is
subject to the exceptions
noted in Secs. 27 to 30 of
this Act. The idea is to
protect innocent

purchasers for value from
the persons who are in
actual possession of the
goods with the consent
of the real owner.

The Exceptions

e

)

N

AeY 5

’ Estoppel l

\ Mercantile Agent l

‘ Joint Owners I
J‘-,‘\ "

-\l

|

Voidable

b

Agreement

Seller in

Possession

_ B
A !1 Competing
L Actions |
r’l‘ e
i | Joint Owners
\
A I Buyer in
. Possession
5 | Unpaid Seller l
l N\ | OtherActs

A




¢ Estoppel

/
Where the true owner of the goods by his conduct or by his words (acts or omissions) leads the N
buyer to believe that the seller was the owner of the goods or has the authority to sell and so
induces the buyer to buy them in that belief, he shall thereafter be estopped from denying the
fact of want of authority or title. (Section 27). The buyer in such a case gets a better title than
N that of the seller: The basis of this is the principal of personal estoppel.

4

Omission/Silence Conduct/Action

i

B
: g (Innocent (Innocent
I own this Sells goods Buyer)
(Sells goods)

[Meis estoppe(i from disputing B's title. |

| Ads estopped from disputing B's title.




+ Sale by a mercantile agent

Sale of goods by a ‘mercantile agent’ gives a good
title to the purchaser even in cases where the

the agent acts beyond his authority, provided the
following conditions are fulfilled:

~7 (i) if heisin possession of the goods or of the
documents of title to the goods;

(i) if he is in possession of the goods as
mercantile agent with the consent of the
owner;

~ 7 (iii) if the sale is made by him when acting in
the ordinary course of business as a
mercantile agent; and

7 (iv) if the buyer acts in good faith and has no
— notice of the fact that the seller had no
authority to sell. (Section 27 proviso)

(Jewelry

A Manufacturer) J

Pledge is valid
tensible Authority) |




¢ Sale by one of several

joint owners

//

J

N\
If one of several joint owners of
goods has the sole possession of
the goods by permission of the
co-owners, the property in the
goods is transferred to any
person who buys them of such
joint owner (i) in

good faith, and (ii) at the time of
the contract of sale, has no
notice that the seller has no
authority to sell” (Section 28)

-

/
§
/l

Co-owners

Sole

Possession \

@Sells goods
v

(Buys in
good faith)

’ Vi title s
transferred to D




+ Sale of Goods obtained under Voidable Agreement

When the seller of goods has obtained possession thereof under a contract voidable under Section 19 or Section 19-A of
The Indian Contract Act, 1872, but the contract has not been rescinded at the time of the sale, the buyer acquires a good

title to the goods, provided he buys them in good faith and without notice of the seller’s defect of title. (Sections 29)

Note: Applies only to voidable agreements, not void or illegal ones. (No title passes if goods obtained under void agreement).

Voidable - Title Passes

Misrepresentation
to buy horse

b
e
- = \

| \

Sells before B rescinds

C gets valid title

x D gets NO valid title

Void - No Title Passes

Falsely claims to be agent;
B hands over goods

(No valid contract exists) . 4



¢ Sale by the seller in possession S ol
(B becomes legal owner)
of goods after sale A

“ \S
Where a person, havmg sold goods, B physically leaves

continues or is in possession of the goods goods with A

or of the documents of title to the goods, e

the delivery or transfer by that person or

by a mercantile agent acting for him, of the

goods or documents of title under any sale,

pledge or other disposition thereof to any

person receiving the same in good faith and

without notice of the previous sale shall have e

the same effect as if the person making

the delivery or transfer were expressly

authorised by the owner of the goods to

make the same. (Section 30 (1)) v S gets good title. B cannot recover
a\ (7 goods, only claim damages from A.

A fraudulently sells to S
(Good faith buyer)




+ Sale by Buyer in Possession After Sale

Where a person, having bought or agreed to buy goods obtains, with the
consent of the seller, possession of the goods or the documents of title to the
goods, the delivery or transfer by that person or by a mercantile agent
acting for him, of the goods or documents of title under any sale, pledge
or other disposition thereof to any person receiving the same in good
faith and without notice of any lien or other right of the original seller in
respect of the goods shall have effect as if such lien or right did not exist.
(Sections 30(2))




! | §

Iy NI
¢ Sale by Buyer in Possession After Sale (Examples)

Hire-Purchase Example

L sells before

Delivered L_ final payment B
(on hire- (Good faith
purchase) buyer)

Bill of Lading Example

A buys nuts from B e
@ X...

attemptsto """~
B sends stop transit
bill of lading

C

(Good faith
buyer)

Lading |

Hands
document icon to




¢

Sale by an Unpaid
Seller

s

X
Where, an unpaid seller who

has exercised his right of lien or
stoppage in transit re-sells the
goods, the buyer acquires a
good title to the goods as
against the original buyer

[Section 54(3)]

Good title for
new buyer




¢ Sale under the Provisions of Other Acts

e @ [§

(i) Sale by an Official (ii) Purchaser of goods (iii) Sale by a pawnee
Receiver or Liquidator from a finder of goods under default of pawnor

of the Company will shall be valid under will give valid title to the
give to the purchaser, a certain purchaser.

valid title. circumstances.




+ Sale in Market Overt

In England, when a person who buys goods in
market overt, obtains a good title to the goods.

‘Market Overt’' means an open, public and legally
constituted market transacting business during
specified hours.

The buyer, thus, who purchases goods in market
overt, will acquire a good title provided :

(a) the goods are sold in accordance with the
usage of the market; and

(b) the buyer bought the goods in good faith and
without notice of any defect or want of title on
the part of the seller.

In India, this exception is not recognised.

Rule Applies

Not Recognised




DELIVERY OF GOODS

Rules, Mechanisms, and Precedents
based on the Sale of Goods Act.




DUTIES OF SELLER AND BUYER

[Section 31 & 32] [Section 31 & 32]
SELLER W BUYER
Duty: Deliver the goods. )( Duty: Accept and pay for
\/ them.
Condition: Ready and willing to give
possession of the goods. Concurrent Condition: Ready and willing to pay the
conditions price in exchange for possession.

Unless otherwise agreed, delivery of the goods and payment
| of the price are concurrent conditions.




[Section 2(2)]

Voluntary transfer of possession
from one person to another.

Section 33
[Section 33] Doing anything which the parties agree shall be

treated as delivery

Agreement Effect

Anything which has the effect of putting the goods in the
possession of the buyer (or their authorized person).




MODES OF DELIVERY

5

ACTUAL DELIVERY

Goods are handed over by the
seller to the buyer or their
authorized agent.

Example Block

Simplified Example:
Buyer sends their ship to the
Seller. Seller puts the cotton

on board. The physical
loading is actual delivery.

e =

SYMBOLIC DELIVERY

Physical possession is not possible

due to size/volume. Delivery is

made by handing over a symbol.

Example Block

Simplified Example:
Seller sells specific goods
locked in a godown. Seller

gives Buyer the key to access
them.

&=l

CONSTRUCTIVE DELIVERY

Goods are in possession of a third
party (warehouseman) who
acknowledges they now hold them
\ for the buyer. (Delivery by
attornment).

Example Block

Simplified Example:
Seller sells rice held by a
warehouseman. Seller orders
warehouseman to transfer it.
Warehouseman assents and
updates their books.



EFFECT OF PART DELIVERY

[Section 34]

A delivery of part of

goods...

...in progress of the
delivery of the whole

...with an intention of
severing it from the whole

¥

Legal Effect: Has the same effect as
a delivery of the whole for passing
property.

Simplified Example: 08,

A ship arrives laden with cargo. The
captain begins to discharge it, delivering
part of it to the buyer. This passes
property of the entire cargo.

¥

Legal Effect: Does not operate as a
delivery of the remainder. Property of
remainder does not pass.

Simplified Example: %%&

Seller has 100 maunds of wheat. Sells
20 maunds to Buyer and sends those
20. This does not act as delivery of the
remaining 80.




RULES REGARDING DELIVERY

[Section 35] [Section 36(1)]
APPLICATION FOR DELIVERY PLACE OF DELIVERY C@
Apart from express contract, the seller is Depends on the contract. If no contract:
not bound to deliver until the buyer Deliver at the place where they are at the
applies for delivery. time of sale, or where they are

manufactured/produced.

Simplified Example: Even if a seller gives Simplified Example: A contract states goods
notice that goods have arrived (e.g., sending are to be delivered ‘anywhere in Bengal." The
a railway receipt invoice), the buyer must buyer demands delivery at Howrah Railway

still apply for delivery. Station. The seller must deliver there.



RULES REGARDING DELIVERY

[Section 36(2) & 36(4)] TIME OF DELIVERY

If no time is fixed, seller is bound to send within a reasonable time. Demand or tender of delivery
must be made at a reasonable hour (usually office hours).

R POSSESSION WITH A THIRD PERSON 208

No delivery unless the third person acknowledges to the buyer that he holds the goods on his behalf
(Attornment).

[Section 36(5)] EXPENSES OF DELIVERY

Unless otherwise agreed, the expenses of putting the goods into a deliverable state shall be borne by
the seller.

Simplified Example: Seller agrees to sell goods to Buyer. The agreement is silent on expenses. The
seller must bear the cost of putting the goods in a deliverable state.




DELIVERY OF THE WRONG QUALITY  isection 37

Condition

SHORT DELIVERY
(Less than contracted)

EXCESS DELIVERY
(Larger than contracted)

MIXED DELIVERY
(Mixed with different
description)

Buyer’s Rights

Buyer may X reject them OR

faccept and pay at the contract rate.

£4Accept the contracted goods and
reject the rest, OR reject the whole,
OR accept the whole and pay at
contract rate.

(4Accept goods in accordance with
contract and reject the rest, OR
reject the whole.

Simplified Example

Contract for 500 maunds of rice.
Only 420 delivered. Buyer accepts
the 420 and must pay for 420 at
contract rate.

Order for 10 tins of oil. Seller
sends 15. Buyer can accept
10/reject 5, reject all 15, or accept
all 15.

Buyer orders specific China
articles. Seller sends them mixed
with un-ordered China articles.
Buyer may refuse the entire delivery.

I



INSTALMENT DELIVERY

[S tion 3 8] General Rule: Unless otherwise agreed, the buyer of goods is not
ectio bound to accept delivery thereof by instalments.

The Breach Question
If there is defective delivery in one/more instalments, is it a repudiation of the
whole contract OR a severable breach giving rise to compensation?

Repudiation of Whole Contract Severable Breach
Seller agrees to deliver goods in 3 installments, Seller agrees to sell 300 tons of sugar in lots of
to be paid separately within 14 days. about 75 tons.

Buyer fails to pay for the first installment on the
due date. 75 ton 75 ton 75 ton 75 ton

Seller may refuse to make further deliveries.




DELIVERY TO THE CARRIER OR WHARFINGER  [Section 39]

[CARRIER / >
[SELLER] | WHARFINGER] | [BUYER]

Core Principle: Delivery of goods to a carrier for transmission is prima facie deemed to be
delivery to the buyer.

Seller’s Required Duties

Duty 1: Ensure safe carriage: Seller must make a reasonable

contract with the carr!er. If they fail and goods are lost/damaged, Simplified Example
buyer may decline delivery. Seller leaves oil casks at a railway station
without complying with railway rules for
Duty 2: Notify buyer in sea-transit: Seller must notify buyer so safe custody. The goods are lost. This is not

a sufficient delivery to charge the buyer for

; ; ; i
they can insure goods. If seller fails, goods remain at seller’s risk. the price!

—— v



GOODS DELIVERED AT A DISTANCE PLACE

[Section 40]
Risk Profile The Rule
Where the seller agrees to
' Buyer's deliver at their own risk at a
Seller’s Unavoidable distant place, the buyer shall
General Risk Transit Risk nevertheless take any risk of

deterioration necessarily
incident to the course of transit.

Simplified Example

Seller agrees to send hoop iron from Port X to Port Y. The iron is clean when dispatched, but
naturally rusts slightly before reaching Port Y. The seller is not responsible if the iron
becomes unmerchantable to that extent, as it is a natural transit risk.

T

R— A pE——— T




BUYER’S RIGHT OF EXAMINING THE GOODS MW

OPPORTUNITY TO REJECT OPPORTUNITY TO INSPECT

Where goods are delivered to the buyer,
he is not deemed to have accepted them
unless and until he has had a reasonable
opportunity to examine them to
ascertain conformity with the contract.

When the seller tenders delivery, he
is bound, on request, to afford the
buyer a reasonable opportunity to
examine the goods.

A

Simplified Example

Seller gives notice that casks are ready for delivery upon payment, but does not allow the
buyer to open the casks to inspect the goods. This is not a valid tender of the goods.




WHEN ACCEPTANCE IS COMPLETE ON DELIVERY

[Section 42]

@ ...when he intimates to the seller that he has
accepted them.

) @ ...when he does any act in relation to them which
The buyer is is inconsistent with the ownership of the seller.
deemed to have

accepted the Simplified Example

d Buyer inspects a sample of barley, accepts it, and resells/sends it
gooas— to a sub-purchaser. This act is inconsistent with the seller’s
ownership; the buyer cannot afterwards reject it.

...when, after the lapse of reasonable time, he
retains the goods without intimating to the seller
that he has rejected them.

Vishva M



The Annotated Casebook

BUYER NOT BOUND TO RETURN REJECTED
GOODS & LIABILITY OF BUYER

[Section 43] [Section 44]
REJECTED GOODS LIABILITY OF BUYER
e If buyer rightfully refuses to accept » When seller requests buyer to take
goods, they are not bound to physically delivery and buyer neglects/refuses
return them to the seller. within a reasonable time.
e |tis sufficient if the buyer intimates e Buyer is liable for any loss occasioned
refusal. by the neglect.
» Goods remain at the seller's risk, but the e Buyer is liable for a reasonable charge
buyer acts as a bailee (must take for the care and custody of the goods.

reasonable care).




SUMMARY CHART

Phase 1: Phase 2: Phase 3: Phase 4:
Foundation Modes Core Rules Transit

%

Concurrent Actual | Symbolic | Parameters & Carriers &
conditions Constructive Deviations Distance Risks
(Goods « Price)

Phase 5:
Resolution

Examination =
Acceptance OR
Rejection




I EH E =
Duties of Seller

(1) Delivery:

(1) "It is the duty of the seller to deliver the goods and of the buyer to -t

accept and pay for them, in accordance with the terms of the contract -

of sale." (Section 31) - ==
H B B

(i1) "Unless otherwise agreed, delivery of the goods and payment of .= =

the price are concurrent conditions, that is to say, the seller shall be L

ready and willing to give possession of the goods to the buyer in

exchange of the price, and the buyer shall be ready and willing to E

pay the price in exchange of possession of goods." (Section 32)

Vishva Mehta



Duties of Seller

(2) Risk of deterioration in the goods:

"Where the seller of goods agrees to deliver them at his own risk at a -t
place other than where they are when sold the buyer shall, ===
nevertheless unless otherwise agreed, take any risk of deterioration - ==
in the goods necessarily incident to the course of transit." (Section .
40) H H B

H B B
(3) Damages for non-delivery:

"Where the seller wrongfully neglects or refuses to deliver the goods E

to the buyer, the buyer may sue the seller for damages for non- E
delivery." (Section 57)

Vishva Mehta



Duties of Seller

(4) Specific performance:

"Subject to the provisions of Chapter Il of the Specific Relief Act, -
1887, in any suit for breach of contract to deliver specific or =t
ascertained goods, the Court, if it thinks fit, on the application of the - ==
plaintiff, by its decree that the contract shall be performed specially, . 8=
without giving the defendant the option of retaining the goods on s & =
payment of damages. The decree may be unconditional, or upon 8=
such terms and conditions as to damages, payment of the price, or F N
| otherwise, as the Court may deem just, and the application of the E

plaintiff may be made at any time before the decree." (Section 58)
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Duties of Buyer

(1) Payment of price:

——  He must pay for the goods. .
(2) Compensation: =5 F
If he wrongfully refuses to accept delivery he must pay - ==
compensation to the seller. (Sections 32, 42, and 56) . 8=
(3) Liability of buyer: E=
If the buyer fails to take delivery, he is liable to the seller for any
loss occasioned by his default and for a reasonable charge for the E

care and custody of the goods. (Section 44)
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Duties of Buyer

(4) Interest and special damages:

(1) Nothing in this Act shall affect the right of the seller or the buyer
to recover interest or special damages in any case where by law,
interest or special damages may be recoverable, or to recover the
money paid where the consideration for the payment of it has failed.

(2) In the absence of a contract to the contrary, the Court may award
interest at such rate as it thinks fit on the amount of the price:

(a) to the seller in a suit by him for the amount of the price from the
date of the tender of the goods or from the date on which the price
was payable;

(b) to the buyer in a suit by him for the refund of the price in a case
of a breach of the contract on the part of the seller from the date on
which the payment was made. (Section 61)
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Rights of Buyer

1. Buyer's right of examining goods:
——  He must have a reasonable opportunity of examining the goods and

the seller on request upon the buyer, shall afford the buyer a : : :
reasonable opportunity of examining the goods. (Section 41)
H H B
2. Buyer is not bound to return the rejected goods. (Section 43). . 8=
H H B
3. Remedy for breach of warranty. (Section 59) L

4. Repudiation of contract (Section 60) E
5. Effects of Tax changes. E

Vishva Mehta



Rights of Seller

1. Remedies:

He has the right of
— (a) lien,

(b) stoppage in transit, - =

(c) resale and .88

(d) suit for the price. .= =
H B N

2. Enforcement of liability of buyer: ..

The seller can enforce the liabilities of the buyer for not taking LI

delivery. (Section 44)

~ 3. Other rights: E
He has been given other rights such as: E
(1) Damages for non-delivery. (Section 57)
(2) Remedy for breach of warranty. (Section 59)

(3) Repudiation of contract. (Section 60)
(4) Interest or Special Damages. (Section 61)

A Vishva Mehta



Carriage by Sea
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F.O.B. Contracts

F.O.B. stands for “Free On Board"

The meaning of these words is that the seller is to put the goods on
board at his own expenses. As soon as the goods are put on board,
the property and risk passes to the buyer. When once the goods are
put on board the ship, they are at the risk of the buyer. The duty of
the seller ends when he delivers the goods at his own expense to the
ship at the port of shipment. Such delivery transfers the possession,
property, and risk to the buyer. But the subsequent expenses are to
be borne by the buyer.

The only thing that is to be noted is that the seller in such a case has
to give a notice to the buyer as may enable the buyer to insure. If the
seller fails to do so, the goods are deemed to be at the seller's risk
during the transit.
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F.O.B. Contracts

Position of:
(a) The Seller:
(1) The seller must deliver the goods on board at his own expense. In

the absence of any special agreement, the property and risk in the - ==
goods do not pass to the buyer until the goods are actually placed on . 88
board the ship concerned. (Colley Vs. Overseas Exporters Ltd. . 88
(1921) 3 K.B. 302) == =
(i1) to deliver the goods on board a ship at the agreed place of 0 - O
shipment. LI
(i11) to put the goods on board a ship at his own expense. Yy N

(iv) to give notice to the buyer of shipment in order to enable him to E

insure the goods during the sea transit.

(v) to negotiate a reasonable bill of lading and forward it to the E
buyer.
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F.O.B. Contracts

Position of:
(b) The Buyer:
(1) The buyer must name the ship to which goods are to be delivered,

or he must authorise the seller to select the ship. If, however, the .8 F
seller is prevented from putting the goods on board the ship by the .8 E

failure of the buyer to name a ship, the seller can sue for damages for
non-acceptance and not the price. (Colley Vs. Overseas Exporters .=
Ltd. [1921] 3, K.B. 320)

(i1) The goods are at buyer's risk, subsequent to the goods being put
on board the ship, and he is therefore responsible for the freight and E
subsequent charges including insurance.

(i11) If the goods are not up to contract quality, the buyer has the right E

to reject the goods provided he had no reasonable opportunity for
inspection before their arrival at the port of delivery. (Bragg Vs.
Villanova [1923] 40 T.L.R. 154.)
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C.I.F. Contracts

A contract on C.L.F. terms is a contract at a price to cover Cost,
Insurance, and Freight.

Example:

In other words, if Ramanlal of Ahmedabad agrees to sell 10,000 sq.

metres cloth at Rs. 40/- per sq. metre, C.I.LF. New York, the sum of
Rs. 40/- covers:

(1) the price of goods,

(i1) the cost of insurance, and

(111) the freight up to New York.

A contract of sale C.L.F. is defined as "a contract for the sale of
goods to be carried by sea, which is performed by the delivery of
certain documents representing the goods, called shipping
documents." (Karberg Blythe [1916] 1 K.B. 495.)
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C.I.F. Contracts

One important feature of a C.I.F. contract is that the delivery of the
goods is completed by the mere delivery of the complete set of
_ shipping documents.

In the absence of any special provision to the contrary, the seller is
bound under an obligation to do the following things: (Refer to the
observations of Hamilton J. in Biddell Brothers Vs. E. Clemens L
Horst Kandi Co. [1911] 1 K.B. 214.)

(1) To make out an invoice of the goods sold (The invoice would
normally show the cost of the goods); E
(2) To ship at the port of shipment, goods of the description

contained in the contract; E
(3) To procure a contract of affreighment, under which the goods

will be delivered at the destination contemplated by the contract;
(4) To arrange for an insurance upon the terms current in the trade
which will be available for the benefit of the buyer;
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C.I.F. Contracts

(5) To tender these documents, within reasonable time, after
shipment, so that he may be able to obtain delivery of the goods, if
_they arrive, or recover for their loss if they are lost on the voyage

(Narayan Swami Vs. Soundarajan [1958] A.Mad. 43.) - ==
H B B

In the absence of any special provision to the contrary, the buyer is .= =

under an obligation to do the following things: E=
H H B

1. To accept the documents on delivery or presentation. He shall pay LI

the price (less freight) on delivery of the documents provided the

documents so presented are regular and complete. It may be noted E

that even if the goods are destroyed he is bound to pay for them

because the buyer has a remedy against the insurer of goods. Nor can E
he defer payment until he has accepted goods.

2. To pay for all incidental charges, i.e., the cost of unloading,

import duties, etc.

Vishva Mehta



C.I.F. Contracts

Whether C.LF. contract is a contract for the sale of documents?

_ Insuch type of contract, the buyer is bound to accept the documents

and pay for the price, even if the goods are in the meantime - ==
destroyed, for he has a remedy against the insurer for the recovery of . 88
H H B

the loss. It is for this reason- that a C.I.F. contract is described as a
contract for the sale of documents rather than for the sale of goods. .=
But truly speaking, it is a contract for the sale of goods to be
performed by the delivery of documents or rather a contract for the
sale of goods through documents. While some believe that a contract
of C.I.F. 1s not a contract for the sale of documents, but a contract for E
~ the sale of insured goods to be implemented by the 'delivery of
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C.I.F. Contracts

Whether C.LF. contract is a contract for the sale of documents?

In Joseph Pyke & Son v. Kedarnath [AIR (1959) Cal. 328], it was
—  held that "a person who purchased goods under a CIF contract does

not intend to purchase mere papers and does not expect to get merely -t

some documents but he intends to purchase goods. It is a total == F

misconception to think that C.I.F contracts are altogether divorced .8 F

from delivery of goods." .« 88
H H B

It is still a contract for the delivery of goods. Because even after the -0

shipping documents have been presented to the buyer and even after F N

| he has paid the invoice price, he still retains the right to examine the E

goods shipped to him and to reject them if he finds any deficiency

with regard to their quantity or quality. E

To conclude, it may be said that a CIF contract is a contract for the
sale of insured goods, lost or not lost, to be implemented by the
transfer of proper documents.
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Ex-Ship Contracts

In case of ex-ship contract, the seller has the following duties.
(Yang-tze Ins. Ass. Vs. Lukmanji (1918) A.C. 589.)

(1) To cause delivery to be made to the buyer from a ship which has

arrived at the port of delivery, and has reached a place therein which =
1s usual for delivery of goods of the kind in question, - ==
H H B
(2) To pay the freight or otherwise to release the ship-owner's lien, . 88
and E N
H B B
(3) To furnish the buyer with an effectual direction to the ship to

deliver. E
Since the goods are at the seller’s risk during the voyage, there is no E
obligation on the part of the seller to insure the goods on behalf of

the buyer.
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The Unpaid Seller

A Visual Study Guide on Rights Against the Goods




e Who 1s an Unpaid Seller?

DEFINITION SCOPE
v |
The seller of goods is deemed to be an The term ‘seller’ includes any person
“unpaid seller” when: who is in the position of a seller.

e (a) The whole of the price has not been
paid or tendered.

Examples:

* (b) Abill of exchange or other negotiable An agent of the seller to whom the bill of
instrument has been received as lading has been endorsed, or a consignor or
conditional payment, and the condition agent who has himself paid, or is directly
has not been fulfilled by reason of the responsible for the price. (Section 45).

dishonour of the instrument or otherwise.




 Unpaid Seller’s Rights (Summary Chart)

[ Unpaid Seller’s Rights ]

|

[ Against the goods ]

I

l

goods has not passed

[ Where property in ]

I

l

Withholding
delivery

} { Other rights}

|
{ Where property in ]

goods has passed

G

Against buyer
personally

Suit for damage

Suit for price :
P and interest
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 Rights of an Unpaid Seller Against the Goods

Notwithstanding that the property in goods may have passed to the buyer, the
unpaid seller has, by implication of law, the following rights: [Section 46(1)]

N

Q

O

=
~_/

® A lien on the goods for
the price while he is in
possession of them.

If the buyer becomes
insolvent before payment,
a right to stop the goods in
transit after he has parted
with the possession of
them.

® A right of re-sale (which
implies that he is in
possession) as limited by
this Act.

Legal Dossier
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e Right of Lien

The unpaid seller of goods who is in possession
of them is entitled to retain possession of them
until payment or tender of the price in the
following cases [Section 47(1)]:

¢ (a) Where the goods have been sold without
any stipulation as to credit;

¢ (b) Where the goods have been sold on
credit, but the term of credit has expired;

¢ (c) Where the buyer becomes insolvent.

The seller may exercise his right of lien
notwithstanding that he is in possession of the
goods as agent or bailee for the buyer.

The lien extends only to the price. It
does not extend to warehouse or other
charges for keeping the goods, for they

are kept against the buyer’s will. For
these, the seller has a personal remedy
against the buyer.

Legal Dossier
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e Termination of Lien

The unpaid seller of goods loses his lien thereon—

(a) When he delivers the goods to a carrier or other bailee for the purpose of transmission to
the buyer without reserving the right of disposal of the goods.

(b) When the buyer or his agent lawfully obtains possession.
(c) By waiver thereof.

Example: A sells to B a lawn-mower. Example: Where machinery has been
) ) A refuses to deliver it unless paid for. o) ) delivered and thereafter a part of
On request from B, A lends it to him ,T—zj the machinery is handed over to the
in order that B may cut the grass in @@' vendor for repair.
the compound.

Result: The vendor can claim a lien
on such part of the machinery for the

Result: A does not lose his lien. iyt ;
unpaid price of the machinery.

TAEE W W WA —




e Right of Stoppage in Transit

&6 When the buyer of goods becomes insolvent, the unpaid seller who has parted with the
possession of the goods has the right of stopping them in transit, that is to say, he may
resume possession of the goods as long as they are in the course of transit, and may
retain them until payment or tender of the price (Section 50).

Conditions Checklist

® (i) The seller is unpaid.

Who is an insolvent?

A person who has ceased to pay his debts

® (ii) The buyer becomes insolvent. in the ordinary course of business, or

* (iii) The goods are in transit (possession cannot pay his debts as they become due,
neither with seller, nor buyer/agent, but in whether he has committed an act of
custody of a carrier-middleman). insolvency or not.

Legal Dossier Fremium legai bondd raner




e Duration of Transit

£ £ Goods are deemed to be in course of transit from the time when they are delivered to a
carrier... for transmission to the buyer, until the buyer or his agent takes delivery of them
from such carrier (Section 51(1)).

a B e o Po

Patna Calcutta Wharfinger Madras

Status: While in possession of C, goods are in transit.

o [B R I
ﬁﬁe > @

Calcutta Railway Station = Buyer's Agent  Goods-Yard Carts

Status: The transit is at an end, though the carts may not have left the goods-yard.




e Termination of Transit

Termination Scenario

ﬁ <, Anticipation by buyer

Buyer/agent obtains delivery
before arrival at appointed
destination.

—_5 Termination Scenario

After arrival, carrier/bailee
acknowledges to buyer they
hold goods on their behalf.
Transit ends even if further
destination indicated.

> Termination Scenario
) Wrongful refusal

Carrier or bailee wrongfully
refuses to deliver goods to
buyer/agent.

| M Termination Scenario
% Part delivery

Transit ends for remainder
unless circumstances show
agreement to give up
possession of the whole.

Legal Dossier

\ Termination Scenario
<)) Rejection by buyer

Goods rejected and carrier
continues in possession.
Transit is NOT deemed at an
end (even if seller refuses to
receive them back).

Termination Scenario

7 Delivery on ship

If delivered to ship chartered
by buyer, it is a question of
circumstances if master is
acting as carrier or agent of
buyer.

Fremiumn legai bond raner




e How Stoppage in Transit is Effected

The unpaid seller may
exercise his right either—

(a) by taking actual possession of the . E:t;)rg)e/rgcl)\c gghr;?tg;?lgé ?r:s\:rL?;;ne tothe

goods; or ossession the goods are
P 9 " oo |

or to their principal. If to the principal, it must be given
given in time to prevent delivery to the buyer.

| Notice may be given to the person in actual possession

directions of, the seller. The expenses of such re-delivery shall be
borne by the seller.

q Effect:
. ’“ Carrier/bailee shall re-deliver the goods to, or according to the




* Lien and Stoppage in Transit Distinguished
Both come into existence only when property has passed to buyer. In both, seller is unpaid.

Aspect Lien @ [ Stoppage in transit
Essences To retain possession. To regain possession.
Exercised irrespective of whether Exercised only when buyer is
Insolvency buyer is insolvent. insolvent.
When lost Lost when possession is lost. Lost when buyer acquires possession.

- mmences when seller loses
Subsists so long as seller holds Co $

Possession : possession; continues as long as
PESSES=LOM, middleman holds it.
: When this right ends, the right of This right begins when the right of
Begins & Ends stoppage begins. lien ends.

Legal Dossier Fremium legai bard nan =



o Right of Re-sale

Section 54 deals with re-sale by an unpaid seller who has exercised right of lien or stoppage in
transit. They can re-sell under these circumstances:

| ho ¢ Where the goods are of a perishable nature.

| ‘o ¢ Where unpaid seller gives notice to the buyer of his intention to re-sell.

| % ¢ Where the seller expressly reserves a right of re-sale in case the buyer should make
default.

contract of sale is rescinded, but without prejudice to any claim which the seller may

g If the buyer defaults and the seller re-sells under express reservation, the original
have for damages.

Legal Dossier Premium legal bt




* Right of Re-sale: Notice Implications

If Notice Given [ If Notice NOT Given

Seller may pay/tender price, re- e (i) Seller shall not be entitled to
sell within reasonable time > recover such damages.

e (ii) The buyer shall be entitled to
the profit, if any, on the re-sale.

—= (i) Recover from original buyer damages
for loss occasioned by breach.

—e (ii) Seller can retain the profits on re-
sale.

(Note: For perishable goods, no notice is necessary).

Good Title Rule: When an unpaid seller re-sells the goods, the new buyer acquires a good title thereto aga-

inst the original buyer, even if no notice of the re-sale has been given to the original by




« Sub-sale or Pledge by Buyer

The Document of Title Exception

If a document of title is lawfully transferred to a

General Rule person as buyer/owner, and that person transfers
it in good faith and for consideration:
The unpaid seller’s right of lien or « If transfer was by way of sale: Unpaid
stoppage in transit is not affected seller’s right is defeated.
by any sale or Other d'SpOS't'On « |f transfer was by way of pledge: Unpaid
of the goods which the buyer seller’s right can only be exercised subject
may have made, unless the seller to the right of the transferee.

has assented thereto.

®) A sells and consigns goods to B. B becomes
V4 \, insolvent. While goods are in transit, B
O, O assigns the bill of lading for cash to C, who
- is not aware of B’s insolvency.

Result: A cannot stop the goods in transit.




Unpaid
Seller’s Rights

Focus of Module 1:
These rights have no

Against the goods

Where the property in
the goods has passed

Lien
Stoppage in transit

Re-sale

connection with the
rights against the

. goods.
Against buyer Available directly
personally against the buyer as
an individual.

Where the property in
the goods has not passed

Suit for price

Suit for damage
and interest

Withholding delivery

Other rights
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% Rights of Unpaid Seller Against the Buyer Personally <«

Remedies open to the seller when the buyer fails to carry out his part of the contract.

@)
Suit for Price (Section 55)

Where property has passed, seller can sue for price. Where property
has not passed, if price is payable on a certain day, seller can sue for
price, even though goods not appropriated.

Suit for Damages for Non-acceptance (Section 56)

Where buyer wrongfully neglects or refuses to accept and pay for
goods, seller can sue for damages.

Repudiation of Contract before due date (Section 60)

Where buyer repudiates contract before date of delivery, seller
may treat contract as subsisting and wait for delivery date, or treat
contract as rescinded and sue for damages.

Suit for Interest (Section 61)

Seller can recover interest on price from date on which price was
payable, or if no such date, from date of notice of intention to claim
interest. Rate of interest may be agreed, or if not, reasonable.

\/1chy7a N/ -oh



AN B (0@ Se e (Section 55) <

(a) Where property has passed :
(Section 55(1))

o
. (Property passed) '
px_ >
(I e

Seller < B
SoEt (wrongfully neglects ayer

or refuses to pay)

Seller may sue him for the price
of goods.

(b) Where property has not passed :

(Section 55(2))

X

goods not
appropriated

If price is payable on a certain day
irrespective of delivery, and buyer
wrongfully neglects or refuses to pay,
seller may sue for the price, although
the property in the goods has not
passed.



% Suit for Damages for Non-acceptance (Section 56) <

& * (wrongfully neglects or refuses to accept and pay) ——> &

Buyer Seller

Seller may sue him for damages for non-acceptance.

% Repudiation of Contract before due date (Section 60) +°

Choice 1
Treat the contract as subsisting and

Where the buyer repudiates the O wait till the date of delivery.
contract before the date of = :
delivery... XK Choice2 z¥
Treat the contract as rescinded and
sue for damages for the breach.




< Suit for Interest (Section 61) <

The seller may recover interest or special damages.

i

Court may award interest

Date of the tender of
the goRods at such rate as it thinks
- . fit from the start date.
Date on which the price

' Note: Money paid where the consideration for the |

was payable
; payment of it has failed can also be recovered.
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» Auction Sales

Meaning: An auction sale is a sale at which the auctioneer, as agent
for the seller, invites persons present to bid for goods sold.

4 Agent of the seller

| Till ﬁ;e anige;s
‘knocked down’.

Lien: Auctioneer has a lien | —

f \ )
on the goods t"”tehfhz’;t?:: ,?n Auctioneer After the knock-down.

i his charges while t
A his possession.

Agent of the buyer




ij/

.~ Where goods are put up
- for sale in lots, each lot is

prima facie deemed to be
. the subject of a separate
| contract of sale.

ﬂ

i

D

' The sale is complete when the
auctioneer announces its

hammer or in any other

\.

customary manner.

n,

A\

{__Completion

completion by the fall of the

|

o

<* Rules regarding Auction Sales (Section 64) <

7

N

s

g

C

B

A bid is construed as an
offer. It can be withdrawn

(fall of the hammer).

\

., toaccept the final bid.

Retraction (The Offer) \

any time before acceptance |

' Auctioneer can also refuse

|
|
4




“ Rules regarding Auction Sales (Reserve Price) <

Reserve Price

Sale may be notified to be
subject to a reserved or
upset price. Every bid is a
conditional proposal until
this price is reached.

Without Reserve

Goods will be sold to the
highest bidder whether the
sum bid may be equal to
the real value or expected
value or not.

&

TN

Pretended Bidding

If the seller makes use of
pretended bidding to raise
the price, the sale is
voidable at the option of
the buyer.




~

“* Knock-out or Agreement not to bid against each other <

It is an agreement between intending persons or group of persons not
to bid against each other.

A%

4 Bidier1 \ Only ONE shall bid at an

' ‘ :> auction. They then share
the profits obtained by

u L. such a bidding.

Bidder 2 \ e - Bidder 3

\O7

49

LEGAL STATUS: It is NOT illegal.
Only if the intention of such an agreement is to defraud a third

party the ‘knock-out’ will be illegal.

G
B |




device.

** Damping

JAN

Intention to dissuade would-be intenders from bidding by an overt act.
It is illegal. It entitles the auctioneer to withdraw the property from the auction.

% i .
DY (a) Pointing out defects in the goods.

(b) Doing acts so the intending purchaser is not in a
position to have a proper estimate of the price.

(c) Scaring away the intending purchasers by some such




f “* Knock-out vs. Damping q
Knock-out Damping
: Agreement between Overt act to dissuade or
The Acti 5
AN pidders NOT to compete. | scare away other bidders.
Legal (unless intention is
Legality to defraud a 34 party). Always illegal.
One person bids, Auctioneer is entitled to
The Result

profits are shared.

withdraw the property.

DS
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> Implied warranties in auction sale * §

In an auction sale, the auctioneer warrants the following;:

/\\‘ M (a) that he has an authority to sell;

M (b) that he is not aware of any defect in
the title of the principal;

[V (c) that he undertakes to hand over the
possession of the goods as soon as the
price is paid to him;

V[ (d) that he undertakes to give a quiet
possession of the goods.




