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Goods means every kind of movable property 
other than actionable claims and money; and 
includes 
- stock and shares
- growing crops 
- grass, and 
- things attached to or forming part of the land 

which are agreed to be severed before sale 
or under the contract of sale. 

Goods 
(Section 2(7)) 



Buyer means a person who buys 
or agrees to buy goods. 

Buyer 
(Section 2(1)) 



Seller means a person who sells 
or agrees to sell goods.

Seller 
(Section 2(13)) 



Delivery means voluntary 
transfer of possession from one 

person to another.

Delivery 
(Section 2(2)) 



Goods are said to be in deliverable 
state when they are in such a state 

that the buyer would under the 
contract be bound to take delivery of 

them. 

Deliverable State 
(Section 2(3)) 



It includes a 
- Bill of Lading 
- Dock warrant 
- Warehouse keepers certificate 
- Wharfingers Certificate 
- Railway Receipt
- Multimodal Transport Document 
- Warrant or Order for the delivery of goods and 
- any other document used in the ordinary course of 

business as proof of the possession or control of goods 
or authorising or purporting to authorise either by 
endorsement or by delivery, the possessor of the 
document to transfer or receive goods thereby 
represented. 

Document of Title to Goods
(Section 2(4)) 



Price means the money 
consideration for sale of goods. 

Price
(Section 2(10)) 



Mercantile Agent means an agent having in the 
customary course of business as such agent, 
authority either 
- to sell goods or 
- to consign goods for the purpose of sale or 
- to buy goods or 
- to raise money on the security of goods . 

Mercantile Agent
(Section 2(9)) 



Property means the general 
property in goods and not merely a 

special property.

Property
(Section 2(11)) 



A contract of sale of goods is a contract whereby the 
seller 
(i) transfers, or 
(ii) agrees to transfer the property in goods to the 
buyer for a price. 

There may be contract of sale between one part 
owner and another. (Section (4(1))

Contract of Sale
(Section 4) 



A contract for the sale of goods may be either a sale or an 
agreement to sell.

"A contract of sale may be absolute or conditional." 
[Sections 4(2)]. 

Where under a contract of sale the property in the goods is 
transferred from seller to the buyer, the contract is called a 
sale. The transaction again is a sale even the price is 
payable at a later date or delivery is to be given in the future, 
provided the ownership of the goods is transferred from the 
seller to the buyer.

Contract of Sale
(Section 4) 



Agreement to Sell

When the transfer of ownership is to take place at a future 
time or subject to some condition to be fulfilled later, the 
contract is called an agreement to sell. [Sections 4 (3)]

An agreement to sell becomes a sale when the time 
elapses or the conditions are fulfilled subject to which the 
property in the goods is to be transferred. [Sections 4 (4)]

Contract of Sale
(Section 4) 



❖ Two Parties:

Two parties are necessary to complete a sale as the same person cannot be both seller 
and buyer. The seller and the buyer must be different persons since sale involves a 
change of ownership. A man, therefore, cannot buy from or sell goods to himself. 
However, a part-owner can sell goods to another part-owner.

Example:
A and B each of them are 1/3rd owners of a certain stock of movable goods. A can sell 
his rights to B. After the sale B becomes the owner of 2/3 share.

❖ Movable goods:

There must be contract for the exchange of movable goods, the property of which is to 
be transferred from the seller to the buyer.

Essentials of a Valid of Sale
(Section 5) 



❖ Transfer of property: 

There must be a transfer of the absolute or general property in the thing sold. The 
transfer of any special property in the thing (e.g. a pledge) will not amount to a sale.

❖ Price-Money:

The consideration for the contract of sale, called price, must be money. In a contract of 
sale, the next essential element is the price and when there is no evidence as to price, 
there is no binding contract. An exchange of goods for goods is not a sale but a barter. 
But if an exchange is made partly for goods and partly for money, the contract is one for 
sale.

Example: 
A agrees with B to exchange 100 quarters of barley at £ 2 per quarters for 52 bullocks 
valued at £ 6 per bullock and pays the difference in cash. Held, such an exchange is a 
contract of sale. (Alridge Vs. Johnson (1857) 7 E and B 885)

Essentials of a Valid of Sale
(Section 5) 



❖ Essential elements of a valid contract:

All the essential elements necessary for the formation of a valid contract must be 
present, e.g. parties must be competent, there must be consent, the object must be 
lawful, etc.

❖ Mode: 

Subject to the provisions of any other law for the time being in force, a contract of sale 
may be either in writing, or by word of mouth or may be implied from the conduct of the 
parties. [Sections 5 (2)]

❖ Formation: 

A contract of sale like any other contract is made by an offer on the one hand to buy or 
sell goods by one party and its acceptance on the other hand by the other party.

Essentials of a Valid of Sale
(Section 5) 



A contract of sale like any other contract is made by an offer on the one hand to buy or 
sell goods by one party and its acceptance on the other hand by the other party.

Such a contract of sale may be made in any one of the following modes: 

i. There may be an immediate delivery of the goods; 

ii. There may be an immediate payment of price; but the delivery may be agreed to be 
made at some future date;

iii. There may be immediate payment of the price and immediate delivery of goods; or

iv. It may be agreed that the delivery or payment or both may be made in particular 
instalments; or

v. It may be agreed that the delivery or payment or both are to be made at some future 
date. [Sections 5(1)]

Formation of Contract of Sale



Difference Between Sale And Agreement To Sell

Points Sale Agreement to Sell

Nature It is an executed contract. It is an executory contract.

Right It creates jus in rem right against 

the entire world.

It creates jus in personem only a 

personal right.

Transfer Property in goods passes 

instantly.

Property in goods passes at a later 

date.

Effects It is a present sale. It is a future sale.

Consequences (i) If buyer fails to pay for the 

goods the seller can sue 

him for price

(ii) If seller commits a breach, 

buyer can sue for damages 

and claim delivery of 

goods.

(i) In case of buyers breach seller 

can only for unliquidated 

damages.

(ii) If seller commits a breach buyer 

has only a personal remedy for 

damages.



Difference Between Sale And Agreement To Sell

Points Sale Agreement to Sell

Risk If the goods are destroyed, the 

loss falls on the buyer even 

though they are in possession of 

the seller.

If the goods are destroyed, the loss 

falls on the seller even though they 

are in possession with the buyer.

Insolvency of 

Buyer

If the buyer becomes insolvent 

before he pays for the goods, 

the seller must deliver them to 

the Official Receiver – Seller is 

only entitled to claim rateable 

dividend for the price due. 

If the buyer becomes insolvent 

without paying for the goods, the 

seller may refuse to deliver the 

goods unless paid for.

Insolvency of 

Seller

If the seller becomes insolvent, 

buyer being the owner of goods 

would be entitled to recover the 

goods from the Official Receiver 

of the seller.

If the buyer, who has paid the price 

finds that the seller has become 

insolvent he can claim only rateable 

dividend and not the goods since 

ownership has not passed to the 

buyer.



Difference Between Sale And Agreement To Sell

Points Sale Agreement to Sell

Right to pursue Buyer can pursue the property. No question of pursuing since the 

goods are not yet identified.

Right to claim Seller acquires the right of an 

unpaid seller against the goods. 

Seller can claim only damages.



Difference Between Sale And Bailment

Points Sale Bailment

Ownership In a sale, the ownership is 

instantly transferred to the buyer 

but possession may or may not 

be at that time.

In bailment, only possession is 

transferred from the bailor to the 

bailee for some specific purpose i.e. 

safe custody, repair, use, etc.

Parties There must be two parties:

Buyer and Seller

There must be two parties:

Bailor and Bailee

Deal with the 

property

In sale the buyer can deal with 

the property in any manner he 

likes.

In bailment, the bailee is bound to act 

as per instructions of the bailor.

Consideration The consideration in sale is the 

money for the price.

The consideration in case of bailment 

is the undertaking to return the goods 

after the purpose is accomplished –

the charge may be in kind or in cash. 



Difference Between Sale And Bailment

Points Sale Bailment

Returning the 

goods

In a sale, there is no question of 

return of the goods after sale.

In bailment, the goods must be 

returned after the purpose is 

accomplished.

Applicable Law Sale of Goods Act, 1930 is 

applicable.

Indian Contract Act, 1872 is 

applicable.



Sale, Barter and Exchange 

❑ Barter:

Where goods are transferred for goods, the transaction is one of a "barter' and not 
sale, i.e. wheat is given in exchange of rice.

❑ Exchange:

Where money is exchanged for money, the transaction is one of 'exchange and not 
sale, i.e. 100 rupees note is exchanged for 2 notes of Rs. 50.

❑ Sale: 

Where goods are transferred for a price, it is called a 'sale’. 

i.e. fountain pen sold for Rs. 10. So also, if the consideration for a transfer is partly of 
goods and partly of money, it would also be a contract of sale, i.e. new car purchased 
in exchange of an old car plus Rs. 50,000.



Sale, and Contract for Work and Labour 

❑ A contract of sale has to be distinguished from a contract for work and 
labour.

The contract of sale contemplates the delivery of goods; whereas in 
contract for work and labour or materials, the contract is for the 
exercise of the skill and labour, and delivery of goods is only subsidiary.

Example:

G commissioned R, an artist to paint a portrait and supplied the canvass 
and the paint. Held, it is a contract for work and labour and not one for the 
sale of goods.



Destruction of Goods 

❑ Goods perishing before making of contract:

"Where there is a contract for the sale of specific goods, the contract is void if the 
goods without the knowledge of the seller have, at the time when the contract was 
made, perished or become so damaged as no longer to answer to their description in 
the contract." (Sections 7).

This rule is primarily based on the ground of mutual mistake or impossibility of 
performance.

Example: A agrees to buy from B certain horse. It turns out that the horse was dead at 
the time of the bargain, though neither party was aware of the fact. The contract is 
void.



Destruction of Goods 

❑ Goods perishing before sale but after agreement to sell:

"Where there is an agreement to sell specific goods, and subsequently the goods 
without any default on the part of the seller or buyer perish or become so damaged as 
no longer to answer to their description in the agreement before the risk passes to the 
buyer, the agreement is thereby avoided." (Sections 8)

Examples:

(i) There was a contract for the sale of a horse between A and B. It was agreed that B 
would use it for eight days for trial and if it was found suitable, would retain or else 
would return the same. Three days prior to the day of delivery of the horse, it died for 
no fault of either party. Held, the contract was avoided. (Elphick Vs. Barnes, K.(1880) 5 
C.P.D. 321)



Destruction of Goods 

❑ Goods perishing before sale but after agreement to sell:

Examples:

(ii) C contracted to sell H 200 tons of potatoes to be grown on his land. C sowed 
sufficient land to yield more than 200 tons, but due to some disease, it yielded only 8 
tons. Held, the agreement had become void. (Howell Vs. Coupland, L(1876) 1 Q.B.D. 
258.)



Destruction of Goods 

❑ Goods perishing before sale but after agreement to sell:

This section deals with the case of impossibility of performance subsequent to the 
formation of a contract. As a rule, supervening impossibility is no excuse for non-
performance of an unconditional contract.

Example:

A agrees to sell to B 10 tins of groundnut oil from his godown, out of 100 tins lying in 
his godown. At the time of the contract, the godown had been destroyed by fire. Held, 
the contract is not void since the sale is not of specific goods, but a certain quantity of 
unascertained goods. Consequently, A must either supply 10 tins of oil or else pay the 
damages for the breach.



Existing 
Goods

Specific/

Ascertained

General/

Unascertained

Future 
Goods

Contingent 
Goods

Classification/Types of Goods



Classification/Types of Goods
Existing Goods

Existing goods are goods which are already in 
existence and which are physically present in some 
person's possession and ownership. 

Only the existing goods can be the subject-matter of a 
sale. 

Existing goods may be either, 
i. Specific or Ascertained, or 
ii. General or Unascertained.



Classification/Types of Goods

Existing Goods

Specific/Ascertained 
Goods

General/Unascertained 
Goods



Classification/Types of Goods
Specific/Ascertained Goods

Specific (or Ascertained) goods means goods identified and agreed upon at the 
time of a contract of sale is made (Section 2(14)). Note the two conditions laid 
down by the definition namely, the goods must be:
(a) identified, and
(b) agreed upon.
They must be clearly identified and recognized as separate things, e.g., a particular 
painting or a particular statue; a diamond ring with a specified distinctive feature 
or a particular dog or a horse. It must not be rigid goods or generic goods merely 
because the source of supply is specific or identified, e.g., 500 quintals of rice 
from 1,000 quintals of rice in godown.



Classification/Types of Goods
General/Unascertained Goods

General or Unascertained goods are goods which are not specifically identified but 
indicated by description at the time of the Contract of Sale. They are indicated only 
by description, e.g., if a merchant agrees to supply one tin of groundnut oil from 
his godown which contains several such tins, it is a sale of unascertained goods 
because it is not known which tin will be delivered. But as soon as a particular tin 
is separated out and marked, or identified, for delivery, it becomes specific goods.



Classification/Types of Goods

Difference between Ascertained and Unascertained Goods

Point Ascertained Unascertained

Requirement One which is identified 

and agreed upon.

One which is identifiable by 

mere description.

Ownership Ownership is transferred 

instantly.

Ownership will pass only 

when goods are ascertained.

Risk Risk on being ascertained 

passes to buyer.

Risk still remains with the 

seller.

Delivery Only those goods will 

have to be delivered 

which are identified by 

buyer.

Any goods which answers 

the description.



Future 
Goods

Classification/Types of Goods

“Future goods" means goods to be manufactured or 
produced or acquired by the seller after the making 
of the contract of sale.
(Sections 2(6))

Example: A contracts to sell to B all the apples 
which will be produced in his garden next year. This 
is an agreement for the sale of future goods.



Contingent 
Goods

Classification/Types of Goods

"There may be a contract for the sale of goods 
the acquisition of which by the seller depends 
upon a contingency which may or may not 
happen."
(Sections 6(2))



Contingent 
Goods

Classification/Types of Goods

Examples:
(1) A agrees to sell to B a certain car provided he is able to purchase it 
from its present owner. This is an agreement for the sale of contingent 
goods.

(2) A agrees to sell specific goods in a particular ship to B to be 
delivered on the arrival of that ship. This ship arrives but without such 
goods. Held, that the seller is not liable for the contract is to deliver the 
goods should they arrive. (Boyd Vs. Siffkin (1809) 2 Camp. 326)



Price

'Price' means the money consideration for the sale of goods. [Section 2(10)]
The price in a contract of sale forms an essential part of the contract. In Section 4, price is an 
essential condition.

Ascertainment of Price:
"The price in a contract of sale may be fixed by the contract or may be left to be fixed in a manner 
thereby agreed or may be determined by the course of dealings between the parties" [Section 9(1)].

"Where the price is not determined in accordance with the foregoing provisions, the buyer shall pay 
the seller a reasonable price. What is a reasonable price is a question of fact dependent on the 
circumstances of each particular case" [Section 9(2)].

Thus, this section lays down four modes, viz.,
(i) fixed by the contract,
(ii) to be fixed in a manner agreed upon,
(iii) by the course of dealings between

(iv) reasonable price



Price

Agreement to sell at valuation:

"When there is an agreement to sell goods on the terms that the price is to be fixed by 
the valuation of a third party and such third party cannot or does not make the 
valuation, the agreement to sell becomes void. But if the goods or any part thereof has 
been delivered to and appropriated by the buyer, he shall pay a reasonable price 
therefore" [Sections 10(1)]

Earnest Money:
Usually, an agreement to sell is concluded by payment of earnest money. "An earnest 
money is something paid or given at the time of the bargain to show that negotiation 
has been changed into a binding contract, and as a pledge for its due performance by 
the depositor, to be forfeited in case of non-performance by his default." (A.I.R 1916 
Nag 104).



Price

Earnest Money:
An 'earnest money' has to be distinguished from 'part payment.' An 'earnest money' is 
forfeited if through the buyer's default, the contract goes off. But a 'part payment' in 
respect of a contract of sale is not liable to be forfeited on default. In the case of 'part 
payment,' if the contract is not carried out through the fault of the buyer, the buyer may 
recover the part payment but he still remains liable to the seller for such damages as 
the seller may have sustained because of such breach. The vital factor in 
differentiating whether an amount paid is a part payment or earnest money is the 
proportion it bears to the total consideration in the bargain. (Sulahkan Singh Vs. Union 
of India, A.I.R. (1962) and J. K. 77). But then all depends upon the real intention of the 
parties and it is always a question of fact in each case. (Abdul Gani Vs. Bombay Port 
Trust (1951) 43 Bom. L.R., 273).



Conditions and Warranties

“A stipulation in a contract of sale with reference to goods which are the 
subject thereof may be a condition or a warranty” [Sections 12(1)]

Condition:
A condition is a stipulation essential to the main purpose of the contract, the breach of 
which gives a right to treat the contract as repudiated. [Sections 12(2)]. It has been 
defined as an “obligation” which goes so directly to the substance of the contract, or 
in other words, is so essential to its very nature, that its non-performance may fairly be 
considered by the other party as a substantial failure to perform the contract at all." 
(Fletcher Moulton L.J. in Wallis Vs. Pratt (1919) K.B. 10122. Such obligations, are 
called conditions.



Conditions and Warranties

Warranty:
"A warranty is a stipulation collateral to the main purpose of the contract, the breach 
of which gives rise to a claim for a damages but not to a right to reject the goods and 
treat the contract as repudiated." [Sections 12(3)]

There are other obligations which, though they must be performed, are not so vital that 
a failure to perform them goes to the root or substance of the contract. These are 
called warranties.



Stipulation as to Time

"Unless a different intention appears from the terms of the contract, stipulations as to 
the time of payment are not deemed to be of the essence of a contract of sale. 
Whether any other stipulation as to time is of the essence of the contract or not 
depends on the terms of the contract." [Sections 11]

Section 55 of the law of Contract states the general rule of law that where a party to a 
contract promises to do a particular thing at or before a specified time and fails to do 
that within that stipulated period of time, the contract becomes voidable at the option 
of the promisee if the intention of the parties was that time should be the essence of 
the contract. However, if the intention is that time is not to be the essence of the 
contract, the contract is not voidable by the failure to do that thing within that 
stipulated time.



Stipulation as to Time

Example:
A agreed to sell to B 25 tons of pepper of October shipment, and to declare the name 
of the vessel and other particulars to B within 60 days of the bill of lading. Only 20 tons 
were declared within 60 days, the remaining 5 tons having been declared 
subsequently. B refused to accept the goods, and it was held that he was justified in 
doing so. (Reuter Vs. Sala (1879) 48 L.J.C.P. 492.)

When time is not the essence of contract it must be performed within a reasonable 
time and in case of delay, the other party may give notice that the contract will be 
treated as broken on failure of compliance. (Stickney Vs. Keeble (1915) A.C. 386



When Can a Condition be Treated As a Warranty?

(1) Voluntary waiver of a condition:

"Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may 
waive the condition or elect to treat the breach of the condition as a breach of warranty and 
not as a ground for treating the contract as repudiated." (Sections 13 (1)).

It is always open to a party to voluntarily waive a stipulation, which is for his benefit. (Hastie 
v. Hymas (1920) 3 B.B. 475). It has, however, been held that if a stipulation operates for the 
benefit of both parties, it may be waived only by mutual consent (Maine Spinning Co. v. 
Stutiffe, (1917) 34 T.I.R. 154). 

In case, where a horse was sold subject to the condition that it would be returned within eight 
days after getting a veterinary doctor's certificate as to its unsoundness if it was found 
unsound. The buyer failed to get such a certificate. It was held that he waived the condition. 
(O'Grady v. Herbert Winn (1920) 9 A.J.L. 285).

If he does so waive, he cannot afterwards insist on its fulfillment.



When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:

"Where a contract of sale is not severable and the buyer has accepted the goods or 
part thereof, the breach of any condition to be fulfilled by the seller can only be treated 
as a breach of warranty and not as a ground for rejecting the goods and treating the 
contract as repudiated, unless there is a term of the contract, express or implied, to 
that effect (Sections 13(2))."

The substance of the rule contained in the above sub-section is that the right which 
the buyer has to treat the contract as repudiated on the breach of a condition cannot 
be exercised if he has accepted the goods, or in the case of specific goods, the 
property in the goods has passed to him. In both these instances, the only remedy 
open to the buyer is to claim damages.



When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:

Examples:

(i) A agrees to buy from B 20 bales of cotton by sample. The cotton is delivered to B 
who makes payment of its price. B upon examination of cotton finds them not equal 
to sample but uses 2 bales and sells 3. At this juncture he cannot rescind the contract 
and recover the price. But he is entitled to compensation for the loss caused to B by 
breach of warranty.

(ii) A bought an article from B and resold it to C. C found the article infested with white 
ants and returned it to A. In this case, it was held that A must be deemed to have 
accepted goods and therefore, he could not repudiate the contract but could claim 
damages. (Mithan Lal Narain Vs. Suraj Prashad A.I.R. 1932 Laah. 52).



When Can a Condition be Treated As a Warranty?

(2) Compulsory waiver of a condition:

Examples:

(i) A agrees to buy from B 20 bales of cotton by sample. The cotton is delivered to B 
who makes payment of its price. B upon examination of cotton finds them not equal 
to sample but uses 2 bales and sells 3. At this juncture he cannot rescind the contract 
and recover the price. But he is entitled to compensation for the loss caused to B by 
breach of warranty.

(ii) A bought an article from B and resold it to C. C found the article infested with white 
ants and returned it to A. In this case, it was held that A must be deemed to have 
accepted goods and therefore, he could not repudiate the contract but could claim 
damages. (Mithan Lal Narain Vs. Suraj Prashad A.I.R. 1932 Laah. 52).



When Can a Condition be Treated As a Warranty?

(3) Impossibility:

"Nothing in this section shall affect the case of any condition or warranty, fulfillment of 
which is excused by reason of impossibility or otherwise." (Section 13(3))

It includes legal impossibility. Where the performance of the contract has become 
impossible, the agreement is void, and so, no question can arise of fulfilling conditions 
or warranties. 

Thus, in Chapman Vs. Wither where the contract provided that the horse should be 
returned within two days, if the warranty given in respect of it failed, it was held the 
omission to return it within two days, because of an accident to the horse, did not 
disentitle the buyer from claiming damages as on a breach of warranty.



Difference between Condition and Warranty

Point Condition Warranty

Essential It is a stipulation which is essential 

to the main purpose of the 

contract.

It is a stipulation which is only 

collateral to the main purpose.

Right Breach of condition will terminate 

the contract.

Breach of warranty cannot result 

into termination of contract but can 

give rise to only damages.

Option Breach of condition can be treated 

as breach of warranty.

A breach of warranty can never be 

treated as breach of condition.



Difference between Condition and Warranty

A breach of condition may be treated as a breach of warranty. This would only happen 
when the aggrieved party has waived the right to terminate the contract and be 
contented with a claim of damages. A breach of warranty on the other hand can never 
be treated as a breach of condition.

Example:

A sells his scooter to B and tells him that it runs 35 kilometers per litre of petrol. 
Subsequently, it turns out that it runs only 25 kilometers per litre of petrol, the breach 
of which here will amount to breach of warranty. B can claim damages only.

But supposing B tells A that he is in need of such a scooter which can make 35 
kilometers per liter of petrol and then if A sells him the scooter, the implied 
representation in such circumstance by A to B will amount to a condition. If it turns 
out subsequently that the scooter make only 25 kilometres per litre, B can repudiate 
the contract and return the scooter to A and claim back the price so paid.



Implied Conditions
Implied conditions and warranties are those which the law provides and implies into 
the contract unless the parties stipulate to the contrary. Sections 14-17 of the Sale of 
Goods Act provide that unless the terms of the contract reveal a different intention, 
the following conditions and warranties are implied into every contract for the sale of 
goods.

(1) Condition as to Title:

"There is an implied condition on the part of the seller that in the case of a sale, he has 
a right to sell the goods and that in the case of an agreement to sell he will have a 
right to sell the goods at the time when the property is to pass." [Sections 14(1)]. A 
seller has no right to sell the goods where he can be restricted by injunction from so 
doing at the instance of a party.

Example: R bought a car from D and used it for four months. D had no title to the car 
as it had in fact been stolen. R was obliged to return it to the true owner. Held, that R 
was entitled to get back the purchase money paid notwithstanding the fact that he 
had used it for four months. (Rowlands Vs. Divall (1923) 2.Κ.Β. 500)



Implied Conditions
(1) Condition as to Title:

If the goods delivered can be sold only by infringing a trade mark, the implied 
condition of title is violated and the buyer can recover damages.

Example: A sells to B tins of condensed milk labelled "Nissly brand", and this is proved 
to be an infringement of N Company's trademark; it is a breach of the implied 
condition that A had the right to sell. B may therefore reject the goods, or take of the 
labels, and claim damages for the reduced sale value. (Niblett v. Confectioners 
Material Co. (1921) 3 K.B. 387

If, at the time of the sale, a seller has no title to the goods, but subsequently acquires a 
title, that title will cure the defective titles of both the original and subsequent buyers. 
Butterworth Vs. Kingsway Motors (1954) LWLR. 1286) 



Implied Conditions
(1) Condition as to Title:

There are three implied conditions on the part of the seller regarding title to the goods:

(1) In case of a sale, the seller has a right to sell the goods and in the case of an 
agreement to sell, the seller will have the right to sell the goods of the time when the 
property is to pass.

(2) The buyer shall have and enjoy quiet possession of the goods, and 

(3) Goods shall be free from any charge or encumbrance.



Implied Conditions
(2) Sale by Description:

"Where there is a contract for the sale of goods by description there is an implied 
condition that the goods shall correspond with the description.“ (Sections 15)

The expression 'description' in the above definition usually means a particular class of 
goods, 

Example: Fine Bengal Cotton or Basmati Rice. It also includes the statement which 
may be essential to the identity of the goods, as to quality or fitness, place of origin, 
etc.

Example: "A certain quantity of copra cake was sold 'not warranted free from defect.' 
The copra cake was adulterated with castor beans to such an extent that it could not 
be described as copra cake. Held, there was a violation of the implied condition and 
the buyer was awarded damages." (Pinnock Bros. Vs. Lewis & Peat Ltd. (1923) 1 K.B. 
690.)



Implied Conditions
(2) Sale by Description:

(a) In certain cases, the goods may not have been seen by the buyer at the time of 
the bargain.
Example: A, at Calcutta, sells to B, twelve bags of "Waste Silk" then on its way from 
Murshidabad to Calcutta. There is an implied condition that the silk shall be such as is 
known in the market as "waste silk." If it is not, B is entitled to reject the goods.

(b) In other cases, the buyer may have seen the goods.
Example: At an auction sale of a set of napkins and table cloths, these were described 
as 'dating from the seventeenth century.' The buyer bought after seeing it. 
Subsequently, he found the set to be an eighteenth-century set. (Nicholson and Venn 
Vs. Smith Morriott (1947) 177 I. 18). Held, he could reject the set.

(c) While in others, the packing of goods may assume some importance.
Example: P agreed to sell to D tea in chests containing 8 pounds of tea. P tendered tea 
chests containing 76 pounds of tea. D was entitled to reject the goods. (Jormal
Kasturchand Vs. Hassanati Khanbhal (1959) A. Saur. 79.) 



Implied Conditions
(3) Sale by Sample:

"In the case of a contract for sale by sample, there is an implied condition—
(a) that the bulk shall correspond with the sample in quality;
(b) that the buyer shall have a reasonable opportunity of comparing the bulk with the 
sample;
(c) that the goods shall be free from any defect, rendering them unmerchantable, 
which would not be apparent on reasonable examination of the sample." [Sec 17 (2)]

This implied condition applies only to latent defects, i.e., defects not discoverable on 
reasonable examination of the sample. The seller is not responsible for defects that 
are latent (visible or discoverable) upon examination of the goods. In such cases, 
there is no breach of implied condition as to merchantability.

‘Merchantability’ here does not mean that the goods cannot be sold in the market but 
it means that the goods are suffering from  defect which is not expected to be found 
in goods which are generally sold in the market.



Implied Conditions
(3) Sale by Sample:

Example:

(i)D ordered from N, a manufacturer, a quantity of worsted coatings, weights, and 
quality according to sample. The coatings were equal to the sample, but due to a 
hidden defect of the cloth which could not be detected on reasonable examination, 
coats made out of it could not stand ordinary wear and tear and were unusable. D may 
reject the goods and is entitled to damages. (James Drummond and Sons Vs. E.H. 
Van Langen and Co. (1887) 12 A.D. 284).

(ii) In a contract for the sale of brandy by sample, brandy colored with a dye was 
supplied. Held, the buyer was not bound to the contract even though the goods 
supplied were equal to the sample, as the defects were not apparent on reasonable 
examination of the sample. (Mody. L.R. 4 Ex 49).



Implied Conditions
(4) Sale by Sample as well as by Description:

Where the sale is by sample as well as description, it is not sufficient that the bulk of 
goods correspond with the sample only but must also correspond with the 
description. (S. 15)

Example:

1. A buys by sample 100 bales of ‘Fair Bengal’ cotton yarn under a sale having 
inspected the bulk. The cotton does not correspond with the sample shown in the 
market as "Fair Bengal." A may reject the goods when delivered to him.

2. A sells to B five parcels of "foreign refined rape oil warranted only equal to 
samples." The samples consist of rape oil mixed with hemp oil. The oil tendered 
corresponds with the samples but is not such as is known in the market as "foreign 
refined oil." B may reject the goods. (Nichol v. Godts (1854) Ex. 191).



Implied Conditions
(5) Condition as to quality or fitness:

There is no implied warranty or condition as to the quality or fitness for a particular 
purpose of goods supplied under a contract of sale except as follows:

(a) Condition as to Fitness [Section 16 (1)]:

"Where the buyer, expressly or by implication, makes known to the seller the particular 
purpose for which the goods are required, so as to show that the buyer relies on the 
seller's skill or judgment, and the goods are of a description which is in the course of 
the seller's business to supply (whether he is the manufacturer or producer or not), 
there is an implied condition that the goods shall be reasonably fit for such purpose."



Implied Conditions
(5) Condition as to quality or fitness:

(a) Condition as to Fitness [Section 16 (1)]:
Examples:

1. A goes to a chemist shop and asks for a hot-water bottle. He is shown a bottle that 
the chemist says is meant for hot water. A buys the bottle. After a few days, while 
using it, it bursts and injures A. It is found that the bottle was not fit for use as a hot-
water bottle. This constitutes a sale of an article required for the purpose of holding 
hot water, which is a "particular purpose" under this section. There is an implied 
condition that the bottle is fit for that purpose, and the seller is liable for damages for 
breaching the implied condition. (Preist v. Last [1903] 2 K.B. 148).

2. G purchased certain woolen underwear from M, a retailer whose business it was to 
sell goods of that description. Owing to some defect, G developed an acute skin 
disease after wearing it. It was held that G could avoid the contract and claim 
damages. (Grant v. Australian Knitting Mills Ltd. (1936) A.C. 85).





















































































Duties of Seller

(1) Delivery:

(i) "It is the duty of the seller to deliver the goods and of the buyer to 

accept and pay for them, in accordance with the terms of the contract 

of sale." (Section 31)

(ii) "Unless otherwise agreed, delivery of the goods and payment of 

the price are concurrent conditions, that is to say, the seller shall be 

ready and willing to give possession of the goods to the buyer in 

exchange of the price, and the buyer shall be ready and willing to 

pay the price in exchange of possession of goods." (Section 32)



Duties of Seller

(2) Risk of deterioration in the goods:

"Where the seller of goods agrees to deliver them at his own risk at a 

place other than where they are when sold the buyer shall, 

nevertheless unless otherwise agreed, take any risk of deterioration 

in the goods necessarily incident to the course of transit." (Section 

40)

(3) Damages for non-delivery:

"Where the seller wrongfully neglects or refuses to deliver the goods 

to the buyer, the buyer may sue the seller for damages for non-

delivery." (Section 57)



Duties of Seller

(4) Specific performance:

"Subject to the provisions of Chapter II of the Specific Relief Act, 

1887, in any suit for breach of contract to deliver specific or 

ascertained goods, the Court, if it thinks fit, on the application of the 

plaintiff, by its decree that the contract shall be performed specially, 

without giving the defendant the option of retaining the goods on 

payment of damages. The decree may be unconditional, or upon 

such terms and conditions as to damages, payment of the price, or 

otherwise, as the Court may deem just, and the application of the 

plaintiff may be made at any time before the decree." (Section 58)



Duties of Buyer

(1) Payment of price:

He must pay for the goods.

(2) Compensation:

If he wrongfully refuses to accept delivery he must pay 

compensation to the seller. (Sections 32, 42, and 56)

(3) Liability of buyer:

If the buyer fails to take delivery, he is liable to the seller for any 

loss occasioned by his default and for a reasonable charge for the 

care and custody of the goods. (Section 44)



Duties of Buyer

(4) Interest and special damages:

(1) Nothing in this Act shall affect the right of the seller or the buyer 

to recover interest or special damages in any case where by law, 

interest or special damages may be recoverable, or to recover the 

money paid where the consideration for the payment of it has failed.

(2) In the absence of a contract to the contrary, the Court may award 

interest at such rate as it thinks fit on the amount of the price:

(a) to the seller in a suit by him for the amount of the price from the 

date of the tender of the goods or from the date on which the price 

was payable;

(b) to the buyer in a suit by him for the refund of the price in a case 

of a breach of the contract on the part of the seller from the date on 

which the payment was made. (Section 61)



Rights of Buyer

1. Buyer's right of examining goods:

He must have a reasonable opportunity of examining the goods and 

the seller on request upon the buyer, shall afford the buyer a 

reasonable opportunity of examining the goods. (Section 41)

2. Buyer is not bound to return the rejected goods. (Section 43).

3. Remedy for breach of warranty. (Section 59)

4. Repudiation of contract (Section 60)

5. Effects of Tax changes.



Rights of Seller

1. Remedies:

He has the right of 

(a) lien, 

(b) stoppage in transit, 

(c) resale and 

(d) suit for the price.

2. Enforcement of liability of buyer:

The seller can enforce the liabilities of the buyer for not taking 

delivery. (Section 44)

3. Other rights:

He has been given other rights such as:

(1) Damages for non-delivery. (Section 57)

(2) Remedy for breach of warranty. (Section 59)

(3) Repudiation of contract. (Section 60)

(4) Interest or Special Damages. (Section 61)



Carriage by Sea

F.O.B. 
Contracts

C.I.F. 
Contracts

Ex-ship 
Contracts



F.O.B. Contracts

F.O.B. stands for “Free On Board"

The meaning of these words is that the seller is to put the goods on 

board at his own expenses. As soon as the goods are put on board, 

the property and risk passes to the buyer. When once the goods are 

put on board the ship, they are at the risk of the buyer. The duty of 

the seller ends when he delivers the goods at his own expense to the 

ship at the port of shipment. Such delivery transfers the possession, 

property, and risk to the buyer. But the subsequent expenses are to 

be borne by the buyer.

The only thing that is to be noted is that the seller in such a case has 

to give a notice to the buyer as may enable the buyer to insure. If the 

seller fails to do so, the goods are deemed to be at the seller's risk 

during the transit.



F.O.B. Contracts

Position of:

(a) The Seller:

(i) The seller must deliver the goods on board at his own expense. In 

the absence of any special agreement, the property and risk in the 

goods do not pass to the buyer until the goods are actually placed on 

board the ship concerned. (Colley Vs. Overseas Exporters Ltd. 

(1921) 3 K.B. 302)

(ii) to deliver the goods on board a ship at the agreed place of 

shipment.

(iii) to put the goods on board a ship at his own expense.

(iv) to give notice to the buyer of shipment in order to enable him to 

insure the goods during the sea transit.

(v) to negotiate a reasonable bill of lading and forward it to the 

buyer.



F.O.B. Contracts

Position of:

(b) The Buyer:

(i) The buyer must name the ship to which goods are to be delivered, 

or he must authorise the seller to select the ship. If, however, the 

seller is prevented from putting the goods on board the ship by the 

failure of the buyer to name a ship, the seller can sue for damages for 

non-acceptance and not the price. (Colley Vs. Overseas Exporters 

Ltd. [1921] 3, K.B. 320)

(ii) The goods are at buyer's risk, subsequent to the goods being put 

on board the ship, and he is therefore responsible for the freight and 

subsequent charges including insurance.

(iii) If the goods are not up to contract quality, the buyer has the right 

to reject the goods provided he had no reasonable opportunity for 

inspection before their arrival at the port of delivery. (Bragg Vs. 

Villanova [1923] 40 T.L.R. 154.)



C.I.F. Contracts

A contract on C.I.F. terms is a contract at a price to cover Cost, 

Insurance, and Freight.

Example:

In other words, if Ramanlal of Ahmedabad agrees to sell 10,000 sq. 

metres cloth at Rs. 40/- per sq. metre, C.I.F. New York, the sum of 

Rs. 40/- covers:

(i) the price of goods,

(ii) the cost of insurance, and

(iii) the freight up to New York.

A contract of sale C.I.F. is defined as "a contract for the sale of 

goods to be carried by sea, which is performed by the delivery of 

certain documents representing the goods, called shipping 

documents." (Karberg Blythe [1916] 1 K.B. 495.)



C.I.F. Contracts

One important feature of a C.I.F. contract is that the delivery of the 

goods is completed by the mere delivery of the complete set of 

shipping documents.

In the absence of any special provision to the contrary, the seller is 

bound under an obligation to do the following things: (Refer to the 

observations of Hamilton J. in Biddell Brothers Vs. E. Clemens 

Horst Kandi Co. [1911] 1 K.B. 214.)

(1) To make out an invoice of the goods sold (The invoice would 

normally show the cost of the goods);

(2) To ship at the port of shipment, goods of the description 

contained in the contract;

(3) To procure a contract of affreighment, under which the goods 

will be delivered at the destination contemplated by the contract;

(4) To arrange for an insurance upon the terms current in the trade 

which will be available for the benefit of the buyer;



C.I.F. Contracts

(5) To tender these documents, within reasonable time, after 

shipment, so that he may be able to obtain delivery of the goods, if 

they arrive, or recover for their loss if they are lost on the voyage 

(Narayan Swami Vs. Soundarajan [1958] A.Mad. 43.)

In the absence of any special provision to the contrary, the buyer is 

under an obligation to do the following things:

1. To accept the documents on delivery or presentation. He shall pay 

the price (less freight) on delivery of the documents provided the 

documents so presented are regular and complete. It may be noted 

that even if the goods are destroyed he is bound to pay for them 

because the buyer has a remedy against the insurer of goods. Nor can 

he defer payment until he has accepted goods.

2. To pay for all incidental charges, i.e., the cost of unloading, 

import duties, etc.



C.I.F. Contracts

Whether C.I.F. contract is a contract for the sale of documents?

In such type of contract, the buyer is bound to accept the documents 

and pay for the price, even if the goods are in the meantime 

destroyed, for he has a remedy against the insurer for the recovery of 

the loss. It is for this reason- that a C.I.F. contract is described as a 

contract for the sale of documents rather than for the sale of goods. 

But truly speaking, it is a contract for the sale of goods to be 

performed by the delivery of documents or rather a contract for the 

sale of goods through documents. While some believe that a contract 

of C.I.F. is not a contract for the sale of documents, but a contract for 

the sale of insured goods to be implemented by the 'delivery of 

proper documents.'



C.I.F. Contracts
Whether C.I.F. contract is a contract for the sale of documents?

In Joseph Pyke & Son v. Kedarnath [AIR (1959) Cal. 328], it was 

held that "a person who purchased goods under a CIF contract does 

not intend to purchase mere papers and does not expect to get merely 

some documents but he intends to purchase goods. It is a total 

misconception to think that C.I.F contracts are altogether divorced 

from delivery of goods."

It is still a contract for the delivery of goods. Because even after the 

shipping documents have been presented to the buyer and even after 

he has paid the invoice price, he still retains the right to examine the 

goods shipped to him and to reject them if he finds any deficiency 

with regard to their quantity or quality.

To conclude, it may be said that a CIF contract is a contract for the 

sale of insured goods, lost or not lost, to be implemented by the 

transfer of proper documents.



Ex-Ship Contracts
In case of ex-ship contract, the seller has the following duties. 

(Yang-tze Ins. Ass. Vs. Lukmanji (1918) A.C. 589.) 

(1) To cause delivery to be made to the buyer from a ship which has 

arrived at the port of delivery, and has reached a place therein which 

is usual for delivery of goods of the kind in question,

(2) To pay the freight or otherwise to release the ship-owner's lien, 

and 

(3) To furnish the buyer with an effectual direction to the ship to 

deliver.

Since the goods are at the seller’s risk during the voyage, there is no 

obligation on the part of the seller to insure the goods on behalf of 

the buyer.






















































