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Law

The set of rules and regulations
set by the governing authority to
maintain order, enforce rights
and establish justice.

“Law is the body of principles

recognized and applied by the

State in the administration of
justice” - Salmond




The Indian Contract Act, 1872 was
passed on 25" April 1872, and came
into force w.e.f 10" September 1872




Agreement

According to Section 2(e) of
Indian Contract Act, 1872,

"Every promise and every set of

promises forming the
consideration for each other”

((Law (=




i

Agreement

Agreement = Offer + Acceptance
consensus ad idem
The parties to the agreement must

have agreed about the subject In the
same sense
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Contract

According to Section 2(h) of
Indian Contract Act, 1872,

"An agreement
enforceable by law is a
contract

|
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Contract

Contract = Agreement + Enforceability at Law

Examples:

. A father promises to pay his son Rs. 100

every month as pocket allowance.

. Vicky invites Rishi for a dinner party.

=
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Contract

Contract = Agreement + Enforceability at Law

Examples:

. Aman agrees to sell his car to Birju for Rs.

5,00,000.

- Reema offers her house to Seema for Rs.

26,00,000 and Seema accepts the same.

=
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All contracts are agreem

but

All agreements are not
— contracts




Difference between Agreement & Contract

Points Agreement Contract

Meaning When one person proposes | An agreement enforceable
to another to do or not to do by law.

certain act and the other
party accepts it.

Enforceability It 1s not necessarily It 1s always enforceable by
enforceable by law. law.

Obligation An agreement may or may @A contract always create a
not create a legal legal obligation, which 1s
obligation. to be performed.

Consideration | In agreement, consideration In a contract, consideration
may not be present. 1S must.




Difference between Agreement & Contract

Points Agreement Contract
Damages In case of breach of In case of breach of
agreement, no damages are | contract, damages are
awarded. always awarded.
Comparison All agreements are not All contracts are
contracts. agreements.
Binding Nature Parties are not bound by Obligations and rights
agreement. created by contract are
binding on parties to
contract.
Formula Proposal + Acceptance Agreement +

Enforceability




'ssential Elements of a VIid Contract ==
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According to Section 10 of Indian A A
Contract Act, 1872, .

"All agreements are contracts if they

are made by the free consent of

parties competent to contract, for a

1o lawful consideration and with a

lawful objectand are not hereby
expressly declared to be void”

‘



Proposal & Acceptance

Legal Relationship

Lawful Consideration _
Capacity of Parties

Free Consent

Lawful Object

Certain Terms

Possibility of Performance
Void Agreement

Legal formalities




Classification
of

Contracts

Validity Performance Formation




Validity
Voidable Illegal Unenforceable

-

—

‘




Formation

Implied

Express

‘




‘

Performance

Executory

- Unilateral

Bi-lateral

4




Voidable Contracts

According to Section 2(i) of
Indian Contract Act, 1872,

“An agreement which is enforceable by law
at the option of one or more parties but not

at the option of other or others, is a
voidable contract.”
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il Voidable Contracts

A contract becomes voidable when:

. The element of free consent 1s missing. When the consent of the parties 1s caused by -
- coercion
- undue influence
- fraud
- misrepresentation

The party whose consent 1s not free may either rescind the contract if he so desires, or
elect to be bound by 1t. A voidable contract continues to be valid till 1t 1s avoided by the
party entitled to do so.

EXAMPLE:
A forced B to enter into a contract at the point of pistol.

((Law (=




Proposal/Offer

According to Section 2(a) of
Indian Contract Act, 1872,

“When one person signifies to another his
willingness to do or to abstain from doing
anything with a view to obtaining the assent
of the other to such act or abstinence is




Legal Rules As To Offer

» Offer must be capable of creating a legal relationship
+ The terms of offer must be definite and certain

+ The offer must be communicated

+ The offer may be conditional

+ The offer may be general or specific

» Offer must be made with a view to obtaining assent
+ Offer must not thrust burden of acceptance

+ A Statement of price is not an offer

» An offer may be distinguished from

- A mere declaration of intention

- An invitation to make an offer

|



Standing/Continuing Offer

> Where goods or services are required over a definite
period of time, a trader may invite tenders as a d

standing offer.
- Thus, an offer for the continuous supply of a [\

particular thing at a definite price over a certain
period 1s called standing offer

i

-1t is an offer from a potential supplier to provide (( LAW ((E

goods or services at pre-determined prices, under set
terms and conditions, when and 1f required.



Revocation/Lapse/Termination of Offer

+ By Notice

» By Lapse of time

> By failure to fulfil a condition precedent

» By Death or Insanity

> By Counter - offer

+ By Rejection

+ If law Is changed

=+ |If offer is not accepted according to prescribed or usual mode.

=
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Acceptance & Promise

According to Section 2(b) of
Indian Contract Act, 1872,

“When the person to whom the proposal is

made signifies his assent thereto, the
proposal is said to be accepted.

A proposal when accepted becomes a
promise”

((Law (=




Legal Rules As To Acceptance

+ It must be absolute and unqualified
+ It must be expressed in some usual manner
+ It must be by the party named in the offer

+» An acceptance must be communicated to the offeror
2 EXxpress Conduct

. By performance of conditions
. By acceptance of conditions
. By accepting a benefit as service
» EXpress Conduct
. Acceptance of offer by conduct
— . Acceptance communicated to agent
o Waiver of the communication of acceptance

o Acceptance by post
» Acceptance must be within a reasonable time (( LAW ((E
» Acceptance cannot be in ighorance of offer




Consideration

According to Section 2(d) of
Indian Contract Act, 1872,

“When at the desire of the promisor, the
promisee or any other person has done or
abstained from doing or does or abstains
from doing, or promises to do or abstain

from doing, such an act or abstinence or
promise is called a consideration for the




Consideration

Abstinence/
Forbearance

Return Promise




Legal Rules As To Consideration

+ [t must move at the desire of the promisor

» It may move from the promise or any other person

+ It may be an act, abstinence, forbearance or a return promise
+ It may be past, present, future

+ It need not be adequate

+ It must be real not illusory

+ It must be something which the promisor is not already bound
to do

+ [t must not be illegal, immoral or opposed to public polic

=
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“No Consideration No Contract”

Exceptions

. Natural Love and Affection (u/s 25(1))
. Compensation for Voluntary Services (u/s 25(2))
. Promise to pay a time barred debt (u/s 25(3))
. Agency

. Completed Gift

. Charity

=
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Capacity of Parties

According to Section 11 of
Indian Contract Act, 1872,

“Every person is competent to contract

» Who is of the age of majority
according to the law to which he is —
subject, and

» Who is of sound mind, and

» Is not disqualified from contracting by
any law to which he is subject.” . e om s




Who is Minor?

According to Section 3 of Indian Majority Act, 1875,
A minor 1s person who has not completed J& years of age.

Exceptions:

» When a guardian 1s appointed by Court of Law
o When a minor’s property 1s taken over by the Court of Wards for
management.

==
The age of majority shall be #l years. (( LAW ((E



Law regarding Minor’s Agreement

» Minor’s agreement 1s void ab initio
(Mohiri Bibi vs. Dharmodas Ghose)

» A minor can be a promisee or a beneficiary.
(Abdul Ghaffar vs. Prem Piare Lal)

» No ratification
(Arumugham vs. Dorai Singa)

+ Claim for necessaries
(Nash vs. Inman)

» No estoppel (R.I E

vs. S heill) (( LAW ((E



Law regarding Minor’s Agreement

» Restitution or Compensation
» No Specific performance

» No 1nsolvency

+ Minor as a Partner

» Minor as an agent

» Minor along with major

» Position of minor’s guardian

+ Liability of torts

[aw



Persons of Unsound Mind

% A person is said to be of sound mind for the purpose of making a contract
if, at the time when he makes it, is capable of understanding it and of
forming a rational judgement as (o its effect upon his interests.

(i) Capac1ty to
understand
the business concerned

(ii) Ability to |
form a rational |
judgement /

(iii) As to its effect

upon a person’s interest




The Evidentiary Burden: Presumption & Proof

Burden of Proof

The person relying on
unsoundness must f X | A
prove it sufficiently to h | Presumption in
satisfy the Courts. | g 4 & O favour of sanity

The law requires assent of

two minds; unsoundness

has nothing them the law
recognizes as a mind.

The Rule

Mere weakness of mind or loss of memory is
insufficient to prove unsoundness.

It must be utter mental incapacity arising from:
(1) idiocy
(2) lunacy or insanity

Contracts made by persons
(3) drunkenness of unsound mind are VOID.




The Fluctuating State: Contracts in Lucid Intervals

Usually Unsound

Usually Sound

Occasionally

Sound

Occasionally
Unsound

VIAY make a contract
> during this sound
interval.

MAY NOT make a

contract during this
unsound interval.

—]
Example: \X

A patient in a lunatic asylum, who is
at intervals of sound mind may
contract during those intervals.




Rule vs. Exception: Liability for Necessaries

General Rule:

Agreements by persons of unsound mind are VOID.
(Note: Under English law, contracts made by persons of unsound mind are voidable and not void).

The Exception (Section 68):

Agreement for the supply of necessaries for himself or for the
persons whom he is bound to support is valid as a quasi-contract.

Crucial Limitation: Even in such cases, no personal liability attaches to the
person of unsound mind. It is only their estate which is liable.




their political, legal, or social status.

r

| é}\ (1) Aliens

e .

@ | (4) Married
Women

e .

| [l q' | (7) Felon or

| § | Convicts

The Absolute Bars: Disqualified by Law / By Status

A person may be perfectly sound of mind but legally restricted from contracting due to

=
A, :
= 2) Foreign :
| éo)vereigi n | (3) Corporations
- i .
. —=%
| gil:rofgssmnal S | (6) Insolvency
= pacity =
' ' - -
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Political Status: Aliens & Foreign Sovereigns

(@) Aliens &

Alien Friend: Competent to contract (living
in India, no restrictions).

Alien Enemy: Contracts are either
suspended or dissolved upon outbreak of
war. Becoming an alien enemy voids the

contract due to impossibility of performance.

Exception: Can sue in an Indian Court only
after receiving a licence from the Central
Government.

L

—

(2) Foreign Sovereigns U

1=

Status: Accredited representatives of a
foreign State or Ambassadors.

- Peculiar Privilege: They can enter into and
enforce contracts in Indian Courts.

The Shield: No contract can be enforced
against them (cannot be sued) except
under certain rare circumstances. @




Artificial Persons: The Contractual Boundaries of Corporations

Memorandum of Association / Governing Statute

I .
Authorized Actions
A Corg ﬂr&tmncaubﬁthsue "
Ultra Vires (Beyond Powers
If it exceeds its powers, the
contract is ultra vires the
Company and VOID.
L2
< .

Limitations on contractual capacity are either: (i) inherent, i.e. formal or natural,

or (ii) express, i.e. material.




Jurisdictional Matrix: Married Women

(a) Position in India (Static Rule)

In India, there is no difference between man and woman as regards contractual capacity. The

rules and the limitations applicable to men are equally applicable to women also. Besides, she
can bind her husband's properties for necessaries supplied to her. She becomes an agent for

this purpose.

(b) Position in England (Historical Timeline)

The Exception

Pre-1882

Legal personality deemed
merged with husband; lost
contractual capacity.

Regained capacity if she
became a ‘feme sole’ (via
judicial separation, divorce,
or death of husband).

Post-1883

Statutes passed. Now a
married woman can enter
into any contract and incur

liabilities exactly in the same
way as other persons.




Jurisdictional Matrix: Professional Incapacity

England (The Etiquette of Profession)

Law prohibits a Barrister or a member of
Royal College of Physicians from entering
into a contract of fees with his clients.

India (The Statutory Liberty)

In India, these professional
disqualifications do not exist.

Thus, the services rendered by Barristers
when acting in their professional capacity
are deemed to be of a purely honorary
character. No right to sue for professional
fees.

An Advocate under the Bar Council Act of
India has both the liberty to act and plead
and has got the right to contract, to sue and
be sued.




The Status Timeline: Insolvency & Convicts

s . | Court passes an
Adjudication Time Passes orderBndl m

Property vests in Official Limitations are removed.
Receiver/Assignee; insolvent has
no power to deal with property.

(7) Felon or Convicts

T,
-

S e
Incapable of entering a He can enter a contract Incapacity also comes to

contract. while on ‘parole’. an end.




The Procedural Anchor: Other Legal Formalities

Context: While free consent, capacity, and lawful consideration are vital, Section 10
requires checking if any law in force in India dictates how the document is formed.

Lane 1 (Default)

Contracts may be by words spoken (oral) or written.
Both carry the same legal effect.

Lane 2 (Checkpoint 1)

‘ ﬁ | Expressly required to be reduced to writing.
! Spnr

Lane 3 (Checkpoint 2)

‘ 2 2 ‘ Expressly required to be in the presence of
witnesses or stamped/registered.

Takeaway: A contract otherwise enforceable creates rights and liabilities only

when they fulfill these additional stipulated requirements.



The Document Hierarchy: Writing & Registration

/4 Requimdtnbe \
" REGISTERED \

Gnmpulsuw under Sec 17 of \ |
Registration Act 1908
- Contracts of natural love and
affection without consideration
- Transfer of any immovable
property viz. Land, House

Required to be in WRITING

- Contract without consideration (Gift - Sec 25)
- Promise to pay time-barred debts
Y@ . - Memorandum & Articles of Association (Companies Act)

No formal requirement

The 'Simple’ or 'Parol’ Contract. Supported by consideration, oral or written.
Largely recognized in India.




FREE CONSENT

Coercion, Undue Influence, Fraud, Misrepresentation & Mistake




The Foundation: Unity of The Consensus Gearbox

Acc

Mind (Section 13)

Two or more persons are said to consent when

they agree upon the same thing in the same sense.

Consensus ad idem
s Ii = s u
[Company] S o N
Submits tender [Board] Issues rror in Consensus.
(Condition' No .:-» Purchase Order No consensus ad
' (Ignores condition) idem = No contract.

deposit required)

p—
—
—
'}
—
a—




Section 14: The 5 Flaws That Vitiate Consent

| Free Consent |

ﬂﬂﬂﬂﬂ

Valid
Contract

JUUUU

Misrepre-
sentation
(Sec 18)

E

EFFECT: When consent is not free

VOID

e

MISTAKE

The contract is inherently dead. Ownership of
subject matter cannot pass to third parties.
True owner can recover the property.

F— VOIDABLE

COERCION, UNDUE INFLUENCE, FRAUD, MISREP

The contract is damaged but active. Ownership
WOULD pass to a third party, provided the contract
has not been in the meanwhile set aside.




Anatomy of Coercion (Section 15)

Coercion is...

Unlawful detaining

| -

OR
Threatening to
detain...

HE 3

: T - —
Committing OR Any act forbidden
- Threatening to - by the Indian Penal -
commit... l Code (IPC).
P S~ x {
o o B
e 3 P )|

1
...with intention of
_causing any person _
to enter into an
agreement.

|

Any property, to
-the prejudice of any-
person whatever.

—_
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Ingredient 1: Acts Forbidden by the IPC

Case: Obstruction of a Dead Body

¢ i Driven by coercion,
Prevents removal of corpse [13WY(EZII(EJIIIV]O ld . she adopts a boy.

(IPC Sec 297 Offence) - Contract is set aside.

[Husband’s

Relatives]

Example: Threatening Dire Consequences

B agrees to drop the

[Person B] case. Agreement
' induced by coercion.

[Person Al Threatens dire consequences if

B does not drop criminal case

(Note: Threatening prosecution itself is not coercion, but threatening ‘dire consequences’ constitutes an act forbidden by the IPC).
| | | | | | | 1

—
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Ingredient 2: Unlawful Detaining of Property

Case: Withholding Account Books

1 Release obtained by
’_‘ [Principal] coercion; hence not
pinding

I . of all past liabilities |

Case: Threat of Property Attachment

B [ | g — —
A

Payment was induced
[Government]

[T (Son of P)] l»‘ by coercion regarding
: . property detention.
Pays the fine to save
) L the property ) >

Threatens attachment of property |

to recover fine due from P




The Jurlsdlctlonal Nuance (IPC Apphcablllty)

Rule It is 1mmaterlal whether the Indian Penal Code iS or is not in force in the

place where the coercion is employed.

The High Seas Example

N [Person Al causes |, [Person Al
Eﬂglﬁ%ﬁ ?Eazn [Person Bltoenter } | subsequently sues
‘E (IPC is NOT in . an agreement via [Person B] for I?reach

Criminal of contract in a

[DIGE Hete? Intimidation. Calcutta Court.

Verdict: A has employed coercion. Even though English Law doesn’t recognize this

specific act as an offence, and the IPC wasn't active on the ship, the act is still forbidden
by the IPC' under Indian Law.




-5 Key Features of Coercion Under Indian Law

TN

e benabigadendd

+

including a stranger.

e e — e = —

It is not necessary that
coercion must proceed U
from the partytothe |
contract. It may proceed |
from a third party / strangiiru,

+

N

S e g
It may be employed i
against any person, |

O

I

—_— — e ———— e

- All acts of coercion must be
- with an intention of causing
| the other party to enter into
| an agreement.

|

+

. Itincludes fear, physical
. compulsion, and menace |
- to goods. |

.

. The threat may be
‘ | present or past.

B L L R
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Edge Cases: Suicide and Prosecution

HI]IIIIIH|l||||II|IIillll'llE]lIlIilIIIlI

I. Threat to Commit Suicide I1. Threat of Prosecution
(Amiraju v. Seshamma) (L & L Insurance Co. v. Binoy)

Context B 0
A person held out a threat of committing suicide to his r _|

wife and son if they refused to execute a lease-deed.
Rule: A threat to prosecute a man

or to file a suit against him does
NOT amount to coercion.

Majority View
Attempt to commit
suicide is punishable by
IPC — It is forbidden

— Threat IS coercion.
Consent obtained is

2 é voidable. ;

b o >

- Minority View - Oldfield J.

Suicide itself is not
punishable (person is
dead), only the attempt

is — Not forbidden —® Why? Because bringing a legal
— Threat is NOT . action is an exercise of rights, and

i, - these acts do not constitute
:I: I coercion since they are not

% o . forbidden by the Indian Penal Code.

A
V. ST <

i
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e
Comparative Law: Coercion (India) vs. Duress (England)

Aspect Duress (English Law)

Must be aimed against the life or | May be aimed against any person
1. Aimed at liberty of the person or members | (even a stranger) and also against
of his family. goods (unlawful detention).

Must proceed from any party to

2. Proceed from the contract or his agent.

May proceed from any person.

Must be such as to cause

: : : Not necessary.
Immediate violence. y

3. Nature

Must be such as to affect a man

with ordinary firmness of mind. ol Hoceead i

4. Result on other party

Key Takeaway: Indian Law is much wider than English Law, as the threat under the former
relates to persons and property, whereas under the latter it is confined to persons only.

.:|!:|.



The Consequence: Voidable Contracts (Section 19)

=
When consent to an agreement is caused by coercion, the agreement is a
contract voidable at the option of the party whose consent was so caused. 4
= —

The Voidable Switchboard

Pl "\

e ©

[OptiOH A: Rescind K« 3 7 ( Option B: Affirm ]
— el T@ |[|@ 5 =
Have the contract set Abide by the contract T T
aside; or refuse to and insist on its
perform it; and take the S f el performance by the

@ defence of coercion if s @ / other party.

the other party seeks to
enforce it.

P

o

[Aggrieved Party]

4_




Free Consent: Undue Influence

A Comprehensive Guide to Power Imbalances in Contract Law (Section 16)



The Core Concept & The Test

Dominant Weaker
Party
A

40%"1‘699 Contract
Section 16(1) Definition: A contract is said to be The Judicial Test
induced by undue influence where the relations The Court asks this central diagnostic question:
subsisting between the parties are such that one Would any reasonable man in full possession of
of the parties is in a position to dominate the will his senses and not under undue influence of
of the other to obtain an unfair advantage. some kind or the other do such a thing?




The Three Essential Ingredients

In order to constitute ‘undue influence’, these ingredients are strictly necessary:

(a) Subsisting Relations (b) Unfair Advantage (c) Use of Position

One party is in a position to The dominant party The dominant party
dominate the will of the other. obtains an unfair actually uses his dominant
(The “dominant character” is advantage over the position to obtain that
an essential condition). other. advantage.

Case Law Application: Wajid Khan v. Ewaz Ali

[Scenario] | An old, illiterate Mohamedan lady and her confidential managing agent.
[Action] | She executed a gift deed in his favor.
[Ruling] | Privy Council set aside the gift deed on the ground of undue influence.




Defining the Position to Dominate (Section 16(2))

A person is deemed to be in a position to dominate the will of another under two specific conditions:

v,

Real/Apparent Authority &
Fiduciary Relation

Rule: Where he holds a real or apparent
authority over the other, or where he stands in
a fiduciary relation to the other.

Examples:
Master and servant, father and son, solicitor
and client, trustee and cesti que trust, spiritual
adviser and devotee.

Mental Capacity Affected

Rule: Where he makes a contract with a person
whose mental capacity is temporarily or
permanently affected by reason of age, illness, or
mental or bodily distress.

Doctor and patient.




Presumption of Undue Influence: The Master Matrix

: : No Presumption (NO)
Presumption bxists (YES) (Power to dominate must be proved as fact)
Parent and child * |andlord and tenant
Guardian and ward e Creditor and debtor
Trustee and beneficiary » Husband and wife

Doctor and patient
Solicitor and client
Religious adviser and disciple

Case Law Application: Lakshmi Amma

'Scenario] A person suffering from multiple ailments was confined to a nursing home.
‘Action] Made a deed gifting all properties to one son, excluding others.
‘Ruling] Supreme Court held that the presumption of undue influence was proper.




Statutory Illustrations in Practice

i

Misuse of Parental
Influence

Scenario: A advances money
to his minor son B. Upon B
coming of age, A misuses

parental influence to obtain a
bond from B for a greater
amount than the sum due.

Outcome:

Undue Influence used.

=
Disease & Age

Scenario: A, enfeebled by
disease/age, is induced by his
medical attendant B to agree to
pay B an unreasonable sum for
professional services.

Outcome:

Undue Influence used.

Stringency in Money
Market

Scenario: A applies to a Banker
for a loan during market
stringency. Banker declines to
make the loan except at an
unusually high rate of interest.
A accepts.

Outcome: Ordinary course of
business. NOT induced by
undue influence.




Identifying an Unconscionable Bargain

Definition: A bargain is unconscionable when no man in his senses and not under delusion
would make it, on the one hand, and no honest and fair man would accept it on the other.

4 Important Questions for the Court:

1. Whether the transaction is a righteous transaction? | Sethani v Bhana

[Scenario] Old, blind,
| illiterate tribal woman,
| totally dependent on the

2. Whether it was improvident?

defendant.

[Ruling] Supreme Court
found defendant was
situated to dominate and
obtain unfair advantage.
The sale was vitiated.

| Case Law Application:

i




Special Consideration: High Rates of Interest

The Rule: If the rate of interest is very exorbitant, AND the Court regards the transaction to be unconscionable, the

burden of proving that no undue influence was used lies on the creditor. (Mere high interest alone is not enough).

N\
K
Exorbitant
Rate

Example Application

[Scenario]

A, being in debt to B (the village money
lender), contracts a fresh loan on terms
which appear to be unconscionable.

]
Unconscionable
Transaction

* [Action]

The transaction is challenged in court.

Burden on
Creditor

[Ruling]

It lies on B (the money lender) to prove
that the contract was not induced by
undue influence.




Shifting the Burden of Proof (Section 16(3)) 5[a
&

Burden
of Proot

Weaker Party Dominant Party

The Legal Mechanic: Where a person in a position to dominate enters a contract, and the transaction
appears unconscionable, the burden of proving that contract was NOT induced by undue influence shall
lie upon the person in the dominating position.

(Crucial Note: Appearing unconscionable is essential to throw the burden of proof. Otherwise, actual use of position must be proved as a fact).

Case Law Application: Mahmudum-Nissa

[Scenario] Secluded widow gave valuable Government papers to her new husband for collection of interest.

[Action] Husband claimed she endorsed them to him for full consideration.
[Ruling] Mere allegation of consideration was not enough to lift the presumption. Husband had to prove it was a
bona fide sale with adequate consideration.




Rebutting the Presumption

The dominant party can successfully rebut (defend against) the presumption of undue influence
by actively proving three elements:

(a) Independent Advice

The injured person had independent
advice. (Must be competent and based
on knowledge of all relevant facts).

(b) Full Disclosure

All material and full disclosure of facts
were made by the influencing party.

JA (c) Adequate
~ Consideration

The consideration for the




Special Protection: The Pardanashin Woman ﬁ@

Definition

A woman who observes ‘Purdah’ according to the tenets of their religion and custom,
and is totally secluded from ordinary social inter-course.

The Legal Posture

The law throws a ‘special cloak of protection’ around them. They are presumed to have been
induced by undue infufluence and are presumed ordinarily incapable of managing their affairs.

Important Exception

The mere fact that a woman lives in “some degree of seclusion” is not enough.
(e.g., A woman who goes to court, gives evidence, settles rent with tenants, and
communicates in business matters is not a Pardanashin woman).




Contracting with a Pardanashin Woman

Because they are heavily susceptible to undue influence, any
person who enters into a contract with a Pardanashin woman
has to strictly prove four things:

e}
__ «nf B8R \\
—...':"--:'5:‘.-:“';"_'.'-.., ,-u:.."*-l..:-rﬂ it
- il \ e 3

—

L i

B e 1. No undue influence was used.
e 2. She had free and independent advice.
e 3. She understood the contents of the contract.

e 4. She exercised her free will.

Case Law Application:
Ismail Mussajee /
Kalibaksh Singh

[Scenario] A Hindu widow
(Pardanashin) gifted half her
landed properties to the son of
her paramour, who was also
the manager (mukhtar) of her
estate.

She had no independent
advice.

[Ruling] The court held the gift
was the result of the Mukhtar’s
influence over the lady. The
transaction was set aside.




The Legal Effect of Undue Influence (Section 19(a))

1. Absolutely:

The contract is completely voided.

The Core Effect: When consent
Is caused by undue influence, the

agreement is a contract voidable
at the option of the party whose 2. Upon Terms:
consent was so caused. g :

If the avoiding party received a benefit, it is
set aside upon such terms and conditions

as the Court may deem just.

Example Application
[Scenario] Money lender A advances Rs. 100 to agriculturist B. Through undue influence, A induces B to

execute a bond for Rs. 200 at 6% p.m. interest.
[Ruling] The Court may set aside the bond absolutely, instead ordering B to simply pay back the Rs. 100

with such interest as may seem just.




(7) Difference between Coercion and Undue
Influence *

m Coercion Undue Influence

1. Threat

2. Source

3. Result

4. Presumption

5. Nature

6. Relationship

The consent is given under the threat of an
offence forbidden by I.P.C.

Coercion need not proceed from parties to
the contract.

The contract is voidable at the option of
one of the parties to the contract.

The Court cannot draw the presumption of
Coercion.

Coercion is mainly of physical nature.

Parties not necessarily related to each
other

The consent is given by a person who is so
situated in relation to another that the other
person is in position to dominate his will.

Undue influence is between parties to the
agreement.

The contract is either voidable or the Court
may enforce it in a modified form.

The Court may draw the presumption of
undue influence if the circumstances so
warrant it.

Undue influence is of moral nature, i.e. it is
a moral coercion.

Parties are related to each other




6. FRAUD+ : (1) Fraud in general & (2) Definition : €

(1) Fraud in general : (2) Definition : (Defined under Section 17 as under)

e Misrepresentation of facts may be intentional or "Fraud" means and includes any of the following acts

unintentional. committed by a party to a contract, or with his

e Intentional misrepresentation = ‘fraud’. connivance, or by his agent, with intent to deceive

Unintentional or innocent misrepresentation = any party thereto or his agent, or to induce him to
‘misrepresentation’. enter into the contract:

e Includes all acts committed by a person with a

view to deceiving another person. the suggestion, as a fact, of that which is

not true by one who does not believe it to

_ _ be true;
“To deceive” means, “to induce a

person to believe that'a thingis true
which is false, and which the person

the active concealment of a fact by one
having knowledge or belief of the fact;

practising'the deceit knows or believes
it.tolbe false.” (Re. London and C. Corpn.)

a promise made without any intention of
performing it;




Definition : (Continued) & (3) Elements : 1. Parties :

(Section 17 Continued) :

* (4) any other act fitted to deceive;

* (5) any such act or omission as the law specifically declares to be fraudulent.
L Explanation: Mere silence as to facts likely to affect willingness to enter

contract is not fraud, unless circumstances make it duty of person keeping
silence to speak, or unless silence is equivalent to speech.

k.

A sells by auction to B, horse
which A knows to be unsound = Al
says nothing = Not fraud by A.

(3) Elements : The elements of fraud, according to Section 17, are described below :

1. Parties : The act of fraud must be done:

(a) by the party himself; or  (b) done through his full support, i.e. his connivance; or  (c) by his agent.

Fraud by a stranger to a contract does not affect its validity.

-

- Case Study
(1) Directors make false representation (2) Stranger makes false statement in
in prospectus = Shareholder deceived presence of a director; director does
can take action against Company not correct it = Director charged with

(3) False representation by a
shareholder = Company not liable
(shareholders are not agents).

(Directors are agents). ‘fraud’ committed with his connivance.




2. The following are the ingredients of an ‘act of fraud’ : (Part 1)

(a) There must be a representation or —

P : - Example (Peek v. Gurney): Company prospectus didn't refer to
@ EISSEI‘tIOI!, and I.t must be false : document disclosing liabilities, giving impression company was
(suggestio falsi) prosperous = Non-disclosure amounted to fraud. Contract avoidable.

(b) There must be active concealment of Example: A sold mare to B - A knew mare had cracked hoof, filled it

fact (suppressio veri) : up to defy detection > Agreement avoidable (concealment of a latent
defect).

(c) A promise made without any
. : S Example: A purch from B with no intention t ice >
intention of performing it : % ::d"lpb: % purchases goods from B with no intention to pay price

(d) Any other act fitted to deceive : Any surprise trick, cunning, dissembling or unfair means used to
cheat anyone is fraud.

(e) Any such act or omission as the law | Example: Under Section 55 of Transfer of Property Act, seller of

speciﬁcally declares to be fraudulent : immovable property bound to disclose material defects = Failure to
) do so = fraud.

0.0 .6 6




Ingredients of an ‘act of fraud’ : (Part 2) E‘[B

3. Such representation must relate to | | Examples (A selling rings to B):
a fact: (a) ‘These rings are as good as those of Y’ — Statement of

opinion.

Representation must relate to an important or (b) ‘The rings have as much gold as that of Y’ — Statement
material fact. Commendatory expression, | of fact.

opinion, or puffing are not considered
sufficient to avoid contract.

I (c) ‘The rings are the best available in the world for that
price’ = Puffing statement.

4. The representation must have | Example (Smith v. Chandwick): Company prospectus gave

been made with the knowledge that | false info about unbounded wealth — Shareholder took
itis false: shares on faith of prospectus - Amounted to fraud.

5. The act must have been committed Example (Horsefall v. Thomas): P bought shares based on
prospectus falsely stating B was a director — P had never

heard of B (immaterial to P) = Statement did not induce P

with the intention of inducing the
deceived party to act upon it : to buy. Cannot set aside contract.




Curated Case File

Ingredients of an ‘act of fraud’ : (Part 3)

6. The act must have in fact Case Study Evidence/Example

deceived the party :* Example (Shrikrishna Vs. Kurukshetra Uni.):
T bought defective cannon from H = H plugged

A deceit which does not deceive is it > T did not examine cannon. When used, it

burst = T did not examine, so he was not

. [
no fraud. If representation doesn't deceived. Liable to pay,

come to knowledge of other party, or
If other party knew true facts, or had Case Study Evidence/Example

opportunity of knowmg true facts, Example (Keats Vs. Lord Cadogan): Where

cannot complain. person on whom fraud is committed is in a
position to discover truth with due diligence,
fraud is not proved.

7. The other party must have
suffered loss : - Key Maxim:

Other party must have suffered damage, ‘Fraud without damage’ or ‘damage
injury, or loss of money. without fraud’ gives no action on deceit.

S




(4) Can silence be fraudulent ?*
(Fraudulent Silence)

_ . - _________y_l
| General Principle : Parties are expected to contract on equal footing and rely on own skill and judgement.

v

| Caveat Emptor : “let the buyer beware’ is the rule. No duty to speak, silence does not amount to fraud. ‘

Rules : From the above, the following rules can be deducted :

(i) General rule : “Mere silence is no fraud.”

Evidence/Example Evidence/Example

Example: A and B (traders) enter contract. A Example: Landlord failed to tell tenant
has private info of price change that affects house was in ruinous condition - Held, not
B’s willingness = A not bound to inform B. liable in deceit.




Statutory exceptions to this rule as under:

(ii) Exception 1 (iii) Exception 2
Where the circumstances of the Where the silence is, in itself
case are such that regard being equivalent to speech.

had to them, it is the duty of the
person to keep silence to speak.

Case Study Case Study

Example: A sells horse by auction to B, Example: A says to B, “If you do not

his daughter who just came of age. deny, it, | shall assume that the horse is
—> sound”. B says nothing.

-> Due to relation between parties, it

makes it A’s duty to tell B if horse is -> Here B's silence is equivalent to

unsound. Non-disclosure amounts to speech.

fraud.




I Instances where silence may amount to fraud & (5) Consequences of Fraud : /éj[_é

B In the following instances, silence may also amount to fraud :

A A

(a) Where silence is deceptive : (b) Half-truths :

Person who keeps silence, knowing full well it is deceptive, is Duty arises to disclose whole truth. “Everybody knows that

guilty of fraud. sometimes half a truth is no better than a down-right falsehood.”
Example: B asks S whether horse is sound. S keeps silence. Example (Junius Construction Corpn. Cohen): Land sold subject
— Fraud if horse is unsound. to right to open two streets.

Fact: Borough had right to open three streets.
— Held plaintiff had right to rescind. Could not fairly stop half way.

B (5) Consequences of Fraud :

{ Agreement is a contract voidable at the option of the party whose consent was so caused (Section 19). Until avoided, it is valid. ]

® Remedies:

* (i) Rescind the contract.

e (i) Ask for damages suffered. A fraudulently informs B estate is free from encumbrance. B buys.
o (iii) Ask for restitution. I _ Estate is subject to mortgage.

* (iv) Insist for performance of contract (put in position as if — B may avoid contract OR insist on mortgage debt repaid by A.

representation were true).




7. MISREPRESENTATION* : (1) Misrepresentation in general :

A representation is a statement or assertion, made by one party to the other, before or at the time
of contract, on some matter or circumstance relating to it.

If assertion is untrue and person making it believes it to be true, it is known as ‘innocent
misrepresentation’.

“Misrepresentation is a false statement which the person
making it honestly believes it to be true which at any rate, he
does not know to be false.” - Anson.

Key Condition:

Innocent misrepresentation must be a Representation may be expressed by words

positive assertion of a fact which is not spoken/written, implied by acts/conduct, or
warranted by the information of the party. a nod/wink/shake of head/smile.




(2) Ingredients : (Section 18 of the Contract Act)

1. Unwarranted assertion:

(Section 18 (1))

“The positive assertion, in a
manner not warranted by the
information of the person
making it, of that which is not
true, though he believed it to be
true.”

Case Study

Example: A tells B mare is
thoroughly sound. A genuinely
believes this but has no sufficient
ground for belief. Mare found
unsound. = Misrepresentation.

Z

._

2. Breach of duty :
(Sec 18(2))

“Any breach of duty which,
without an intent to deceive,
gains an advantage to the
person committing it... by
misleading another to his
prejudice...” (Termed ‘Construc-
tive fraud' in English Law).

Case Study

Example (V. Srinivasa Pillai L.I1.C.):
Insurance contract. Assured fails to
disclose material circumstance
(relating to birth of child) to insurer.
- Deliberate omission amounts to

misrepresentation. B

/

3. Innocent mistake :
(Section 18(3))

“Causing, however, innocently,
a party to an agreement to
make a mistake as to the
substance of the thing

which is the subject of
agreement.”

Case Study

Example (Gopinath v. Kasinath):
Land contracted to be sold
represented as leasehold in
perpetuity, but was newly assessed

land. = Contract voidable. !

/




(3) Requirements of misrepresentation:

In order to succeed to prove misrepresentation, the suing party must prove and

satisfy the following requirements :

e

| (i) That the misstatement was of a material |
fact and not of law. |

= -. g ——=ew Ll
(ii) That it was made before the finalisation of
the transaction with a view to inducing the
other party to enter into a contract.

(i1i) It must actually have been acted upon ".i
by the other party. :

— - —— =
(iv) It must have been made by the party

|
J himself sought to be charged or by hisduly |
authorised agent.

_




(4) Consequence of misrepresentation :

In cases of misrepresentation,

the aggrieved party can:

(b) Cannot avoid the contract:

(a) Can avoid the contract: (Party whose consent was obtained shall have no
right to avoid in following instances:)

(i) If the party whose consent was caused by

(i) avoid the contract, or misrepresentation had the means of discovering the
truth with ordinary diligence, he has no remedy

(i) accept the contract but insist that he (Section 19).

o lpoct Tl Tl b g case Study
P Example: A leads B to believe 500 maunds of Indigo

made had been true. are made annually. B examines accounts which show
only 400 maunds. B buys factory.

—> Contract not avoided by A's misrepresentation.

(i) Consent must be the cause of the consent. If
plaintiff would have consented in any case, he can

hardly complain.




(5) Distinction between Fraud and Misrepresentation :
& (6) Contracts “Uberrimae fidei” :*

The
Curated
Case File

r

(5) Distinction between Fraud and Misrepresentation:

»—

Fraud

Misrepresentation

1. Intention

Intention to deceive the other party.

No such intention to deceive.

2. Statement

It is a deliberate false statement.

May be innocent but it is a false statement
alright.

3. Result

Besides being a voidable contract can claim
damages.

Only remedy is to avoid the contract.

4. Offence

It is an offence of cheating.

It is not an offence.

5. Verification

Other party had the means of discovering
the truth is not a good defence.

Other party had the means of discovering the
truth is a good defence.

P —

(6) Contracts “Uberrimae fidei” :*

who has info likely to affect willingness of other party is bound to disclose.

Definition: Contracts where law imposes upon parties duty of making full disclosure of all material facts. Any party

6

9]

[2] Family

(LLBSHES RS settlements

take shares sale of land

(et ) o

Service

A
J [[3] Cn@act to] [[4] Partnership] [[5] Contract for] [[6] Suretyship] [[7] Contract uf]




Mistake and Consent & %

. Person A Person B
Mistake:
An erroneous belief about T g T
something. (Same thing, same sense)
Sec. 13: Fundamental error exists
Two or more PEISOI1S are are l
said to consent when they _
agree upon the same thing in Consent is l‘eally not thel‘e

the same sense. @




1. Mistake of law

Sec 21 Rule: A contract is not voidable merely because it was caused by a mistake as to any law
in force in India.

Maxim: Ignorantia juris non excusat (Ignorance of law is no excuse).

Exceptions: Mistakes with regard to foreign law or private rights are treated as mistakes of fact.

The Mistake: They
believe a particular debt
Is barred by the Indian
Law of Limitation.

Scenario: A & B make
a contract on an —>
erroneous belief.

Contract is binding.
NOT VOIDABLE




2. Mistake of fact

Sec 20 Rule: Where both the Cases of Res extincta
parties to an agreement are
under a mistake as to a matter of Example 1: A Unknown to both,
fact essential to the agreement, agrees to sell B a !’ the ship was cast
e specific cargo of i“ away and goods lost m
the agreement is void. gEods. & B6fore e bargin

Required Conditions:

(a). both the parties are under a Example 2:A ¢ Ehlkaggg :falzoth,
mistake as to a matter of fact; sgrees to buBy ; [R\ i MRS VOID
(b) the fact must be essential to QESCITORRL; W\ time of the bargain.

the agreement.




Difference between mistake and
misrepresentation & 3. Opinion

The Difference

Mistake: m

Original owner can set aside the contract and
recover the property (impossibility of
restitution does not stand in the way).

Misrepresentation:

Ownership passes and rights of third parties
bona fide acquired cannot be disturbed.

3. Opinion

An erroneous opinion as to the value of the thing which forms the subject matter

of the agreement is not to be deemed a mistake as to a matter of fact.

H buys oats from S
by sample.

—

H erroneously thinks
oats are old. They are
actually new.

— >

H cannot avoid
contract.




4. Unilateral mistakes

“Sec 22 Rule: A contract
is not voidable merely
because it was caused
by one of the parties
to it being under a
mistake of fact.”

e Mistake by one of the parties to a
contract does not normally affect the
validity of a contract.

The Purchase: A buys an old painting
for Rs. 5,000

e

The Belief: A thinks it is an excellent
piece of art worth the price.

TR R

The Reality: Actually the painting is a
new one and worth only Rs. 500.

A cannot avoid the contract
VA on the ground of mistake.




Fundamental error

“Where the parties contract under a false and fundamental
assumption, going to the root of the contract, and which both of
them must be taken to have had in mind at the time they entered

into it as the basis of their agreement, the contract is void.”
- Anson

Example Callout Card
Scenario: A husband and wife entered into a separation deed.
Assumption: Based on the assumption that their marriage was valid.

Reality: In fact, the marriage was void.
Outcome: The deed was set aside. VOI D




(a) Mistake as to identity of the person contracting with

Rule: Where personal considerations are the essence of the contract, a mistake as to the

identity of the contracting party will render the contract VOID.

Cundy v. Lindsay

Blenkarn (forges signature to look like famous
firm ‘Blenkiron & Co’) orders from Lindsay.

]

:

Lindsay (intending to sell to Blenkiron)
sends goods.

|

:

F

Blenkarn sells to innocent buyer Cundy.

Outcome

Lindsay sues Cundy.

No contract between Blenkarn & Lindsay =
Cundy got no title to the goods.

VOID

™

Boulton v. Jones

oy

J orders goods from B. ]
B's business taken over by C (unknown to J). ]

=

C supplies goods to J.

Yy

Outcome
J only intended to deal with B.
No contract with C.




Mistake as to identity (In Presence)

Rule: The scope for operative mistake as to identity is further reduced where the parties are
in each other’s presence. Contract is valid and binding if the party was prepared to contract

with any person.

Phillips v. Brooks Shopkeeper Example
Man enters jeweler’s shop, signs A enters the shop and introduces
forged cheque as ‘Sir G.B.’ himself as X’.
Jeweler accepts cheque and delivers ring. ] A purchases some goods for cash.
v
Man pawns ring to innocent Brooks.
VALID
VALID Unless proved shopkeeper would only sell to real
Brooks has good title. Jeweler contracted with ‘X’, contract is binding. Mistake as to credit-
the physical person who came to his shop. | L worthiness does not nullify contract.




(b) Existence & (c) Identity or quality of a thing

(b) Mutual mistake as to the existence of a thing
Rule: Where both parties assume that a certain state of things exists which in fact does not exist.

Cargo supposed to be on its way from England to Bombay, but already lost at sea. VOID

(c) Identity - Peerless Case (c) Third-Party Negligence

Scenario: A agrees to buy cargo of cotton from Scenario: A wires ‘Send three rifles’. Telegraph
B arriving on ship ‘Peerless’. clerk mistakenly transmits ‘Send the rifles’.

The Error: There were two ships named The Error: B sent 50 rifles. A, however,
Peerless (Oct & Dec). A meant the former, B accepted three rifles.
meant the latter.

Outcome: There was no contract for 50 rifles.
Outcome: Bilateral mistake, hence (A pays for three rifles on basis of
VOID o VOID

there was no contract. implied contract).




(d) Mutual mistake as to the nature of the transaction

Mistaken belief that signing a document of a different class and character altogether...
there is no ad idem, there is thus mistake which would vitiate the contract.

I—%

Subject: An old man of feeble sight. Subject: A lady.

Action: Endorsed a bill of lading thinking Action: Induced to sign a deed of gift,

that it was a guarantee. represented to her as a Power of Attorney.
Context: There was no negligence on his Context: Mind did not go with the signature
part. (document did not convey her signature).
Outcome: Held, there was no contract. Outcome: The contract is void.




(e) Miscellaneous : Title and Quality

(i) Mistake regarding title (ii) Mistake as to quality of
subject-matter

Where the parties believe that se'ler Auction: Person purchases property A in

is the owner of the e ticle which he auction, mistakenly believing it to be
purports to sell but in fact, he has no property B.
title to it. Outcome: Prevented from
pleading his own mistake. VALID

A agreed to take a lease of fishery _
FEe e D b i b o 7 Art Sale: L buys a painting from |. Both

r:c gt il o avead mistakenly believed it was a painting by
Property. Actually, it already Constable. It was completely different
belonged to A. (lacked known trade description).

Outcome: A nullity on the ground
VOID of mutual mistake. VOID




(iv) Mistake as to the subject-matter

If both the parties are working under a mistake as to the quantity or price of the
subject-matter, the agreement is void.

Weight Price
Scenario: A silver bar was sold under a Scenario: A mutual mistake as to the
mutual mistake as to its weight. price of the subject matter.
Issue: There was a difference in value Issue: Seller, to the knowledge of the
between the actual weight and the buyer, makes a mistake in writing the
supposed weight. figure of £ 2,250 as the price of the

property, instead of £ 1,250.




LEGALITY OF OBJECT AND
CONSIDERATION



INTRODUCTION
A contract requires mutual AE

assent, competent parties, and a
lawful object.

‘Object’ (purpose or design) and
‘Consideration’ (Section 2(d)) are
distinct in meaning.

Both must be lawful, otherwise

the agreement is void. Q
e

CASE: Jaffer Meher Vs.
Bakge Budge, 1909

Action: A person transferred
property to a near relation for a
certain sum to defeat creditors.

Consideration: Lawful (payment
of money).

Object: Unlawful (offends
Insolvency Law). '




UNLAWFUL AGREEMENTS

Under Section 23 of the Indian Contract Act, the
consideration or object of an agreement is unlawful if...

2. Itis of such a
nature that, if
1. It is forbidden permitted: 1t 3. Itis
by law. would defeat the fraudulent.

provisions of any
law.

4. It involves or 5. The Court
implies injury to regards it as
the person or immoral or
property of opposed to

another. public policy.




UNLAWFUL AGREEMENTS

The Rule g

(1) If it is forbidden by law:
Punishable under the Penal Code
or prohibited by special
legislation or orders.

Example A: A promises to
obtain public service

employment for B. B
promises to pay Rs._106

Sumitra Vs. Sukeba: A

promises to drop a robbery
prosecution against B if B
restores stolen items

The Rule @

(2) If it is of such a nature that, if
permitted, it would defeat the
provisions of any law:
Contravenes statutory law,
Hindu/Mohamedan Law, or
Limitation Act.

Example: Agreement between debtor and creditor not to put up |

the plea of limitations. (Defeats Limitation Act).




UNLAWFUL AGREEMENTS

The Case Cards

Atumal Vs. Dipchand: Debtor

. enters composition with creditors,
(3) It it is fraudulent: The but makes a secret arrangement to

object is to defraud give one creditor an additional
others. benefit. (Fraud on other _.
creditors).

B

AT The Rule

== W.H. Smith and Sons Vs. Clinton: Ram Swarup Vs. Bansi: Debtor

(4) If it involves or implies Newspaper proprietor agrees to promises to do manual work for
injury to the person or indemnify printers against claims creditor as long as debt is not

property of another: arising from printed libels. repaid in full.




UNLAWFUL AGREEMENTS

(5) If the Court regards it as immoral or opposed to public
policy:

Immoral Definition: Inconsistent with what is right (depends upon
standards of immorality prevailing at a particular time).

Cherumal Vs. Mahggd¢a es to let her daughter to
B for concubinage. | ¥ o

Note: ‘Opposed to public policy’ cannot be enforced. Courts invoke this in
clear cases of harm to the public. Proceed to the 10 Heads of Public Policy.




AGREEMENTS AGAINST PUBLIC POLICY

(1) Trading with an enemy:

All trade with public enemies without Government sanction is unlawful. Agreements
between citizens of two countries at war are suspended or dissolved.

(2a) Interference with the (2b) Stifling prosecution:

course ofJustlce: Tampering with justice by a private
Obstructs the ordinary process of individual to prevent proceedings

justice. already instituted.

Hakam Singh Vs. Gammon Narasimharaju v. Gurumurthy

Two courts have jurisdiction. Parties in pending criminal case
Parties agree dispute shal D= \ agree to arbitration if complai t’x
triedinonlyone. ¢ P withdraws the case. ‘10‘




AGREEMENTS AGAINST PUBLIC POLICY

(2c) Maintenance or Champerty (Continued)

MAINTENANCE CHAMPERTY

Assisting another (financial or 55 I 55 Assisting another to recover
otherwise) to bring legal money/property specifically to

proceedings when one has no e share in the proceeds of the

legal interest of their own. action (stirring up litigation).

The Rule 1in India

Unlike English Law, these agreements are not necessarily void in India.

Exception (Bhagwat Dapal Singh v. Deby Dayal Sahu): They are valid if made with a bona
fide object of asserting a claim and the amount agreed is reasonable.




AGREEMENTS AGAINST PUBLIC POLICY

- (3) Trafficking in public offices Parkinson v. College of Ambulance
\V/ and titles: Inducing a public servant A person makes a donation to a charity in
@ to act corruptly or selling public consideration of a promise to s
offices and titles. a knighthood.

(4) Agreements tending to create Sitarampur Coal Co. Ltd v. Colley
= ; :
interest opposed to duty: Public servant enters an agreement

‘ | {%greerpent Wlt_h ap ul?llc Ser_vant conflicting with the public duties cast
inconsistent with their public or upon them. _

professional duty.




AGREEMENTS AGAINST
PUBLIC POLICY

Agreement in Agreements Marriage %)
restraint of interfering with ) brokerage
parental rights: marital duties: () agreement: =
Guardianship rights cannot Interfering with the Agreement for reward to
be bartered away. performance of marital procure a husband or wife.
duties.
| Roshan V. Mahomad: | Nuance: Void in England. In |

Walter v. Walter: A father Agreement to lend money to a India, not per se opposed to

agrees to give up entire woman in consideration of her public policy due to differing

custody and control of his getting a divorce and marrying social circumstances, but

child. the lender. generally held void if restraining

freedom of marriage.
J ‘)




AGREEMENTS AGAINST PUBLIC POLICY

(8) Agreement restraining personal liberty: While the law maintains freedom
of contract, it does not tolerate undue restraint of individual liberty.

Scenario 1 Scenario 2

Borrower agrees not to incur any Debtor agrees to do manual labour for
obligation of any kind without the the creditor so long as the debt is not
lender’s consent, virtually giving up ali- repaid in full. .

independence of action,,




AGREEMENTS AGAINST PUBLIC POLICY

)

(9) Agreements in fraud of creditors: The employee gets gk
object is to defraud creditors or Revenue _8”355"/ IN EXCER
Authorities. incurred.

Example: Giving one pe
(10) Agreements tending to create monopoly: right to sell items |8
No monopoly rights can be given to a person vegetables. ;

to the exclusion of others in selling matters.




CONSEQUENCES OF ILLEGALITY

General Rule: The effect of illegality is to render the
contract totally void and unenforceable.

o . o« X
kX turpi causa non oritur actio

(Out of a base cause no action arises)

Meaning: No court will lend its aid to a man who founds his
cause of action upon an immoral or illegal act.

[X] No action would lie. [%] Money paid cannot be reclaimed.
[X] Property transferred cannot be recovered. [X] Services rendered need not be paid for.




SUMMARY CHART

QOSSN ATV ORI P IARITVEIILY Agreements against public policy:

1. isforbidden by law.

2. 1is of such a nature that if permitted,
would defeat the provisions of any law.

3. 1is fraudulent.

4. involves or implies injury to the person
or property of another.

5. isregarded by court as immoral or
opposed to public policy.

'8
2
3.
4,
9.
6.
s
8.
9.

Trading with an enemy.

Interfering with administration of justice.
Trafficking in public offices.

Creating interest opposed to duty.

In restraint of parental rights.
Interfering with marital duties.

Marriage brokerage agreements.
Restraining personal liberty.

In fraud of creditors.

10. Tending to create monopoly.




